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United States Securities and Exchange Commission

Appeal of FINRA/NASD and National Adjudicatory Council Decisions
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On March 19, 2012 | submitted my reasons for this Appeal in a 2 pg. memo to the Commission.
Herein | shall provide additional information and documents for the Commission to consider.

Re: John J. Plunkett Complaint # 2006005259801

I must state that | am not represented by counsel due to my inability to afford such
representation. Therefore | apologize if the format, exhibits, and language are not what you
might expect to see if | was represented by counsel. Also | needed to represent myself at the
arbitration hearing due to the same reason.

Documents Attached

| have attached the following documents to this brief for your review. | also refer to some
during this brief.

6/29/09 letter from me to FINRA in response to their investigation

1/19/10 letter from me to FINRA denying the allegations

12/22/10 the Arbitration Panel Decision

1/4/2011 the Arbitration Panel Amended Decision

2/17/11 FINRA notice that the National Adjudicatory Council {(“NAC”) will review
the above decision

6. 2/11/12 NAC Decision

7. 3*20/12 My Application to SEC to have the above decisions reviewed

8. 4/13/12 FINRA Index to the Certified Record
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I am at a disadvantage since | was told by FINRA staff, when | inquired, that they would not
provide me with the same material which they had provided to the Commission.

Causes of Action

FINRA Department of Enforcement filed the Complaint in this disciplinary proceeding on
December 1, 2008 alleging two Causes of Action. The First Cause of Action charges Respondent
with engaging in conduct inconsistent with just and equitable principles of trade, in violation of
NASD Conduct Rule 2110. The Second Cause of Action charges Respondent with failing to
respond to a FINRA request for information, in violation of FINRA Procedural Rule 8210 and
Conduct Rule 2010.



First Cause of Action

The Hearing Panel found that “Regardless of true motive, however, the Hearing Panel finds that
Respondents actions were inconsistent with the high standards of commercial honor required
of registered reps, and violated NASD Conduct Rule2110.

| contend that there is an implicit contract between the Broker/Dealer firm and its registered
representatives. There are two parties to this contract — the firm and the rep. There are
obligations and responsibilities of both parties to each other which constitute the covenants of
the contract and its maintenance and continuance. As a result of the actions of the owners of
the Lempert B/D, among which some were:

1. Numerous lies stating that they would pay me, Mitch Borcherding, and Brian
Coventry the back pay of over one year, and grant us equity in the B/D for our
staying with them with no pay for so long.

2. Their refusal to speak, fax, or e-mail me back, when their felonious actions were
discovered and addressed to them by me. Prior to this we would communicate daily.

3. The Ponzi Scheme against their European clients running into the tens of millions of
dollars,

4. Their malicious forgeries of Documents stating things such as:

a. The US Broker Dealer had granted Power of Attorney to a European entity.

b. The agreement of the US Broker Dealer to merge with a European entity.

¢. The agreement of the US Broker Dealer to accept many of their European
accounts with millions of dollars in losses onto the US Broker Dealer books
and records, and the statement that the US Broker Dealer would make these
accounts whole wiping out the losses in them.

d. The planned forgeries of additional documents when | was to be dismissed
promptly and totally unexpectedly without cause.

e. The heavy handed pressure they put on the registered reps in the office to
sell a penny stock to the reps clients of which the reps would receive a 25%
(twenty five per cent) commission.

Their threats of violence against myself and my family.
g. Etc, etc.

| therefore contend that the firm was totally and solely responsible for violating and breaking
contract covenants and as a result egregiously broke and effectively cancelled the contract
between the Broker Dealer and the Registered Representative. Therefore the Broker Dealer
actions were massively inconsistent with the high standards of commercial honor required of it
and it violated NASD Conduct Rule 2110. The actions of the firm broke the contract between
the firm and me and effectively cancelled it prior to our leaving.



As such | was under no obligation what so ever to exhibit commercial honor toward the firm,
and [ assert that the Hearing Panel (“HP”) and the NAC findings are inconsistent, inappropriate,

and baseless.

Further, in observing INVESTOR PROTECTION — MARKET INTEGRITY (the NASD banner at the
time) | believe that our actions did just that. By temporarily removing the files we:

1. Prevented the owners and their unregistered proxies from illegally contacting and
dealing with the US customers and/or pressuring the reps to sell to these customers
the penny stock with the excessive commission discussed above.

2. Prevented the additional forgery of untold additional documents affecting the
unauthorized and illegal transfer of many European accounts with millions of dollars
in losses onto the books of the US Broker Dealer with the promise that these
accounts would then be made whole.

3. Prevented the continuance of the European Ponzi Scheme in the US Broker Dealer,
and against US customers as well.

By immediately notifying the SEC, NASD, and Penson (the clearing firm) this further insured
Investor Protection and Market Integrity.

Second Cause of Action

With regard to the Second Cause of Action of not responding to an 8210 Request, and also by
taking the Firms Books and Records the HP alleges violation of Rule 8210.

The assertions of the HP with regard to this cause of action contain many irregularities and
misstatements of fact as well. They state as fact many items which are simply not so but are
inferences on their part. | believe the NAC then used these non-facts as facts during their
review.

I must state that to specifically address every time that the HP or the NAC is incorrect in their
statement of “fact” would cause this brief to be un-necessarily extensive. However | do refer to
a number of instances to illustrate the point.

As an example on pg. 12 of the HP Decision the Panel stated “Respondent and his group took
the books and records in furtherance of their own economic interests”. | stated above why we
did what we did, and when we did what we did, and | stated these reasons to the Panel. If they
did not believe me then they should state that it is their opinion that we removed the records
in furtherance of their own economic interests.



| believe that the Hearing Panel did not think or look outside the box. Having been confronted
with a highly unusual case, as they stated, they arrived at an incorrect conclusion stating it as

fact.

Some of the specifics of the HP findings which are inappropriate, | will comment on as follows.

The HP stated that “he knew as early as March 23, 2006 that the owners intended to fire him as

president”.

This is incorrect. The e-mail was reviewed sometime after its date | believe as was the March 30
e-mail which the HP refers to next. My recollection is that | became aware of these later and we

decided it was necessary to leave immediately.

The HP stated”...furtherance of their own economic interests”. The firm was not making any
money, the owners of Lempert stated that they were attempting to raise capital in Europe, we
{me, Mitch Borcherding, and Brian Coventry) had not been paid for over 12 months, and the
firm had no reps until | convinced Ray Thomas to join near the end of 2005. It took Ray some
time to transfer his clients, and then he began contacting some friends of his to come in to
Interview, get hired, and transfer their accounts. These reps joined Lempert solely because they
were friends of Ray. Not one of them had any book of business. There were no economic
interests to be furthered.

The HP has no record of our meeting with the Emerald investors and their attorney, only a brief
e-mail or two. | had explained to the investors at these meetings that there was business to
bring to Emerald. The reps had long time relationships with their customers and wanted to
maintain these accounts, but were willing to prospect for new clients. The investors and their
attorney stated that they would provide substantial capital to Emerald for the purpose of
attracting reps with profitable books of business and that bonus money was usually paid to
these reps. The investors never followed up with their investment.

On pg. 13 of the HP decision the Panel states “Furthermore they offered to return the
documents to Lempert USA only in return for money”.

The Panel conveniently omits the fact that Lempert illegally stopped payment on duly earned
commission checks payable to the reps, pay check for the secretary etc. We had begun copying
the documents; it was expensive since not having a copy machine we were using an outside
service, when we had to use our working capital to make good on the stopped checks.
Additionally we used working capital to register at Success Trade on an interim basis. We asked
the Emerald investors for the promised capital and it took a while for them to send a small
amount.



One day after leaving, we had our counsel speak to the Lempert counsel in order to arrange for
the return of the documents in a business-like manner without any further threats to us.
Lempert counsel spoke with Lempert and informed our counsel that they only wanted certain
items back and he offered to issue checks to replace some of the stopped ones for these
documents. Lempert counsel delayed this action, and began changing the terms several times a
day. This went on and on for some time. Only after lengthy delays on Lempert counsels part did
my counsel and | realize that he never intended to issue any checks. They had delayed in order
to make us look bad. They stated that the document return delay was caused solely by us.

Again on page 13 the Panel states all of the ways that there were “other obvious and far more
sensible ways to forestall any possible fraud”

The Panel missed the entire point of our reasons for defensively removing the records. Lempert
wanted to forge many items including Corporate Documents (as referenced by John Hickey,
NASD staff. See following paragraph) e-mails etc., etc. There were many e-mails which
incriminated Lempert, but at the Lempert vs. Emerald arbitration their attorney convinced the
Panel that they could not be introduced as evidence. This was a major setback for us and our
attorney, Dan Druz, hardly resisted at all on this issuel

NASD finally agreed to meet with me and my counsel approximately two weeks after | informed
them of our actions. As Alfred V. Greco, Esq. and f were walking into the meeting room at the
NASD offices, John Hickey, NASD staff told Al and me that Lempert was claiming that | was not
the President of the US Broker Dealer for the last two (2) years according to the Lempert
corporate records! Al stated that we anticipated these types of actions and this was exactly the
reason that we defensively removed the records.

The timing factor is again being ignored by the Panel on pg. 16. This is extremely important.

There was no time left to copy files, there was no time left to alert regulators. If | had been
dismissed, documents would have been forged and falsified, US clients would have been ripped
off, the Ponzi Scheme continued against US clients and the NASD casually looking into it in
several weeks or so?! The clearing firm to look for improprieties — really, and if they found any
who would make the clients whole?

The Panel on pg. 15 states “A registered rep owes a duty of loyalty to his firm...and a breach of
this duty of loyalty violates Rule2110.



Once again the Panel missis the point here by not realizing that the firm had through its
activities enumerated earlier negated any loyalty factor owed to it and therefore | cannot be
found to have violated Rule 2110 in this regard.

The HP states that Respondent Violated Rule 8210 and 2010 by not providing Information and
Documents.

Throughout the Arbitration hearing | stressed that | had responded to every 8210 Request for
information in a timely manner. Occasionally | requested and was granted time extensions for
replies which were granted by Staff and | adhered to. William Kennedy of NASD staff testified
that all 8210 requests prior to the last one {the one in question here) were indeed responded to

in a timely manner.

| contend that | always responded to the 8210 Requests previously and would have done so
again for this one, however as | stated Emerald was shut down and not operating the Broker
Dealer due to a Net Capital Violation, we had been locked out of our space by the landlord for
back rent, finally evicted, and files were lost or destroyed by the landlord employees who had
started to tear the space down. We grabbed what we could at the eviction time. With all of this
chaos the 8210 request was overlooked.

| testified that when it was brought to my attention later | did in fact respond as well as | could
given the circumstances. However the Panel again ignored the above reasons as weli as
claiming the response was insufficient. | also stated that | could not provide documents which
were either lost or destroyed, and therefore did not exist.

| contend that the HP and the NAC finding are inappropriate due to my consistent record of
compliance with all previous 8210 Requests and the circumstances which were occurring during
the time frame that this particular 8210 Request was made.

Most of the foregoing was focused on the HP statements and decisions which | believe to be
totally inappropriate; | would have won the arbitration and the NAC would have no sanctions to
review. | will devote time to some of the issues which | contest with the NAC.

The NAC proceeds to state the “facts” as they see them which is totally prejudicial. | will once
again discuss several vs. all of their statements. Pgs. 1-8 do not mention any of the salient



points which | have made above. (As stated | only highlighted some of the HP language not all
of it).

The NAC statement of my history again shows a bias and is prejudiced. The first paragraph
leaves out the pertinent facts which are in the record. Dave Goldblatt the supervising S-24 for
the office was supposed to be listed as such with the C RD. The clerk in Seaboards main office,
Jackie, failed to submit this to CRD. Since this was before WebCRD | had no access to verify this
other than their word that it was done. NAC also does not know that | was told by counsel for
Seaboard that { had no choice but to accept neither admitting or denying the charge since
Seaboard had informed counsel that they would not pay for legal representation to fight it. |
later found out that the Long Island office was charged with many violations which counsel was
charged with fighting so there was no time for me. | also paid the fine personally. It should be
noted that the examination of the office | was in found all else to be in fine shape.

The NAC second paragraph on pg.8 is accurate in that | could not pay the arbitration award
from the Lempert vs. Emerald due to the firm shut down and no cash flow. | should point out
that of the four individuals that the fine was against, counsel for Lempert informed my attorney
that he chose not to pursue the two investors due their location in Wisconsin and Minn. Also he
cut a deal with Brian Coventry which he would not reveal to me which let Brian off the hook.
Instead of the payments coming from four peopfe, it was just me and | could not afford it.

The incidents are ten {10) years apart with no other Disciplinary History. One was an oversight
by a clerk in another office and the other was due to the closing of the firm. | contend that
neither is in any way relevant to this case and should not even be mentioned.

The NAC on pg. 9 states that | transferred the accounts from Lempert to Emerald without
notifying the customers. This is totally inaccurate and false. Each and every customer was
contacted by the rep that had handled the customer for several years and various firms before
the customers transferred to Lempert. The reps used their personal book of business as |
discussed above, not the firms records. Upon the agreement of the customer to transfer his or
her account from Lempert, an ACAT transfer form was sent to the customer. When executed it
was returned to us, the form verified by a S-24, and processed through the clearing firm. These
accounts were transferred from Lempert to Success Trade. Emerald was not approved to do
business until June 2006. The NAC error here stating the transfer went from Lempert to
Emerald leads me to wonder what else was missed, glossed over, or ignhored. Further nothing
was “held hostage” as the NAC states since all of the customer information was offered to be



returned but Lempert counsel delayed to build their case as | discussed above. Additionally all
customer records were on file with the clearing firm and available electronically.

The NAC on pg. 9 is again prejudicial. | have previously stated that there was no financial gain.
Lempert forced the timing issue and the SEC, NASD, and clearing firm were all contacted at
Sam.

In the footnote on pg.8 the NAC claims that the accusations were not supported by any further
evidence. | refer the Commission to the 6/29/09 letter from me to FINRA and the attachments
which clearly show the forgeries, the Ponzi scheme, pending transfer to the US Broker Dealer
etc.

On pg. 10, paragraph 2. Of course 1 left in anticipation of my discharge. The reasons for the
timing have been previously explained above several times.

Paragraph 3 talks about the base of customers. As previously stated these customers did no
business. Other records contrary to NAC assertions were useless and never looked at. Employee
records were on Web CRD and we had a new Compliance Manual prepared for Emerald by our
consultant, Anna Mesrobian, and did not need nor want that of Lempert,

Paragraph 4. The NAC statements are not factual or accurate. | have previously stated and

explained that we did not have exclusive access to the customers. The NAC again ignores the
reasons for leaving among which was that Emerald was not approved when we were forced to
leave Lempert. Emerald was not approved until June 6™ at 6:30 pm. It is April 4™ when we left
Lempert. Why would anyone make such a move unless the items which | have described

actually had and were happening at a frenetic pace, and we needed to make a clean break from
Lempert. The NAC selectively leaves out the reason why Mitch Borcherding was left behind. He
was part of the move from day one, but he insisted on remaining on a Lempert fund. They also
selectively leave out how we told counsel on the Lempert vs. Emerald arbitration, which was

Dan Druz that we did not want to seek the back pay owed to us, just to make a clean break. He
insisted that we seek the back pay in the arbitration stating that we are entitled to it and should
ask for it. | came to realize that this was done only to increase his fee.

Pg.11, paragraph 2. The NAC is incorrect. These documents were indeed provided.

Pg.11, paragraph 3. There is a plethora of mitigating evidence; all of the other 8210 Requests
were responded to and William Kennedy testifying to this effect.



Conclusion

I hereby contend that The Hearing Panel’s Decisions were inappropriate in all respects as
demonstrated above.

| hereby state that the NAC was prejudicial in their review and that their conduct was
egregious. Their total lack of a thorough review of the Hearing Panel Decisions is evidenced by
their cursory review of the record, and their misstatements.

It is my contention that the NAC simply furthered the mistreatment perpetrated by the NASD in
their effort to cover up their ignoring and mishandling of the Lempert/Orlov Ponzi scheme by
silencing me through continuing unfair treatment and unjust punishment.

John J. Plunkett

Ps. One final thought.

Near the end of the Lempert vs. Emerald arbitration | discovered and verified, via Web CRD,
that Lempert had filed a Broker Dealer Withdrawal. In spite of Dan Druz misconduct, the
evidence supported the Emerald position. | spoke with Pat MacGeorge, staff at FINRA asking
why the BD Withdrawal of Lempert was still pending and she stalled me but provided no
answer. We discovered, after the Panel issues its ruling, that counsel for Lempert was
contacted, and it was suggested that he inform his client to cancel the BD Withdrawal (which
should have been processed already}, which they did. Lempert believed they were about to lose
the arbitration and by submitting the BD Withdrawal there would be no entity to enforce the
judgment against.
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v’ " June 29, 2008"
Via Fax 212-858-4770 and First Class Mail
Re: FINRA Examination Matter No. 2006-005-2598 (John Phinkett)
Dear Ms Meth Kestin:
Attached please find my submission regarding the above item.

Additiosally 1 have attached documents which are referred to in my submission.

Tel 12325542270 Fax 12125542275
Maonber FINRAS STPC
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wily response will demonstrate that, given the’ c:rcumstances, there was«no alternative & -

- course of action available to cither myself or the others who left Lempert Brothers
"Tnternatiosial USA, Ine. In leaving we insured Investor Protection and we demonstrated
and protected Market Integrity. The following is 2 brief synopsis of the events that led to
our eventual departure from Lempert Brothers International USA, Tnc,, along with the

subsequent cvents that have taken place as a result of our leaving. ’

1.

The owners, non-US citizens, of Russian descent had stopped paying Mitch
Borcherding, Brian Coventry and myself. They promised to make it up to us in cash
and with equity in the firm. This promise of equity kept us at the firm, which we had
built, aroch longer than we shonld have stayed. .

George Milter, the nephew of the owners and a2 non-registered person was provided
an office by the owners over my objections. I insisted both verbally and in writing
that George not be allowed to have any influence or say in the operations of the
broker dealer. This was honored at first, but as time went on I discovered that this was
not being adhered to. George Milter became more and more aggressive and hostile
towards me, and we had heated argnments on more than one occasion. I informed the
owners about his actions, and they promised to move George to another location, and
instruct him to not interfere in the broker dealer business. He threatened me on
several occasions, and then threatened my family referring to the Russian mob. By
this time I had begun to make preparations io leave the finn.

George Milter was soliciting money from individuals oversess. I am now certain that
he was stating that there was a relationship with the US broker dealer (which I made
sure there was not). He and Mitch Borcherding had created a Lempert Fund that the
money was supposedly going to be invested in. I overheard conversations that
included George and Mitch indicating that Mitch not only knew about this and
condoned it, but that Mitch was preparing to open accounts in the broker dealer to
facilitate this trading. This money flowed into accounts at First Republxc Bank on
Ave of the Americas and 49'" Street. I believe they opened them in the name of
Lempert Inc and various others. They were crezting phony brokerage account
statements purportedly at Bear Stearns. I called a friend at Bear Stearns and he
informed me that the account mumber series did not even exist at the firm et alone the
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particular account 1 had copied and was asking about. To my knowledge there were
no accounts opened in the name of the broker dealer.
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. @zra particalar day that I was out of the office attending a function with my wife and

d?mghter 1 received a call from Ray Thomas. Ray Thomas is 2 Series 24 that Lhave
known and worked with for many years. He wakquite upset because George Milter
gfthonge of the owners, Edudrd Orlav; had besEaiitihy therepistered Tepsifitd ~
Géorge s office one by one asking to speak dir'ectly with their clients and telling the
t&%ithat if theY Had their Elients mvest in a st t was fFading at 3.20 pér share
theyi:would give them a cormmission of $.05 pex:gham Ray had informed . George and
Bduard that they could notdi> these things andshie was'told to mind ownshis business.
Ray had gone to Mitch, another Series 24, at the firm much longer than Ray, and
Mitch fold Ray “So what, who cares™. When I returned I was forious and I told both
George and Eduard that this behavior would notbe tolerated and that I would soon

resign.

. Ireceived a letier from a Ukraine Law Firm indicating that a class action lawsuit bad

been insfitoted against the two owners, Edvuard and Roman Orlov in the amount of
tens of millions of doliars in Europe. The lawyers wanted to know what involvement
I or the broker dealer had since the claimants bad indicated that they had been fold
and had received documents stafing that the Lempert sccounts in Burope were to be

moved into the broker dealer in the United States where they would be made whole!

. With counsel we responded to the law firm and had a conversation with one of the

partners. Additionally we sent a wnitfen communication to the law firm. The atforney
stated that she believed that neither I nor the broker dealer had any involvement. She
also delivered a8 docurnent that Lempert had given to their European clients which
purports to be an agreement between Lempert Europe and the US broker dealer
stating that the making good of all accoumts fo their original investment level would
ocour and the upcoming fransfer to the US broker dealer would be taking place. This
document was a forgery! I asked Mitch Borcherding if be was aware of it and his
response was: no, who knows what Eduard, Roman, and George are doing.

. As the President of the broker dealer and the Chief Compliance Officer, I had a

responsibility to go directly to the owners to find out what was going on. [ called
numerous times and sent several faxes as well as e-mails to both Eduard and Roman,
the two owners. There was no response to any of the communications which was
extremely suspicions since we typically spoke several times daily, and they had
always answered their cell phone or office phone and responded quickly to fax or e-
mail.

. Ray Thomas picked up 2 fax on Saturday sent from Eduard and Roman to George

telling George Miiter that I had sent communications to them, that I had discovered
what was going on, and that George was 10 deny everything! Furthermore, George
was o tell me that they were on vacation and could pot be reached, which of course
he did.
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9. As the Chief Compliance Officer it was my responsibility to review all of the

mcommgmd outgoing e-mails. Il reviewing such r&scovered the followmg durig -

the next{couple of days:

a. An ¥mail from the owners instucting George Ivﬁiter to change the date on their
Lempert Europe financial statements (which were dver ong year old) to a current
date; dignggive 1t to me as though this was thetiigent Audited statement frofii ™
Burope'which he just received,-so that I wounld behevs it to be authentic and-hand
it thgSEC examingr who was conducting an auditg <
the cegrentaudited statement of the Lempert busmss&m Europe -The name.ofthe
SEC:audifor was Albert Poon:z- Wi b

b. An e-mail addressed to George Milter telling him.not to worry about what I had
discovered or that I was atterapting to contact the owners about it, because Eduard
Orlov was coming to New York soon and would dismiss me thereby eliminating
the problem.

c. A fax that George Milier had left at the printer in arror stating that he and the
owners planned to inform NASD that [ was not actually the President and that I
was dismissed for numerous reasons which they would fabricate, falsify
documents, and then infornn the NASD.

10. Based upon the senies of events described above which unfolded within

approximately two weeks time, myself, Mitch Borcherding, Brian Coventry, and Ray
Thomas decided to accelerate our departure. Previously, with the exception of Ray
{who was pot with our firm at the time) we, through counsel! for Lempert, namely
Shustack, Jalill & Heller in the US, had been introduced fo two investors from the
mid-west who had agreed to finance a new broker dealer. We were leaving because of
not being paid and the law firm was helping because George had misrepresented
certain items to them causing their firm monetary damages as well as other issues.
We held a meeting off premises and invited the registered reps to attend. One rep was
not invited because of his attachment to George. Additionally, Mitch was not asked to
attend due to his insistence upon wanting to remain on the fund he had created with
Lempert even after we left. I insisted that all tes must be severed with the Lempert
organization due to the overwhelming amount of evidence we had discovered that
there was a criminal activity occurring in a major way, and that Lempert was
preparing to bring the US broker dealer into it, and possibly perpeirate a fraud on the
US Govermment through SIPC. At the least, Lempert was attempting to offload
hundreds of accounts with massive losses onto the US broker dealer in order to
continue to mask the Ponzi scheme and criminal activity. Mitch stated that he would
not leave his fund no matter what! For that reason we decided to leave Mitch behind.
All of the reps were presented with the information we had discovered and we (John
Plunkett, Raymond Thomas, and Brian Coventry) then left the room so they could
decide what they wanted to do. When we re-entered the room it was unanimous that
they wanted to get away from Lempert as fast as possible. None of the reps were
offered a bonus or enticement of any kind to leave Lempert. The reps had joined
Lempert only recently due to the efforts of Ray Thomas, and they had joined because
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they knew him personally. They were producing very litfle revenue. They stated that

they would go wherever Ray went.
e A B

11. We submit U=538, and letters of resignation fo the owners ayerseas, We immediately
leave and temfibrarily remove some records (to be returned’within 24 hours) in order
to make copies fo.protect our customers, as wen as our goodmames, based upon
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T127AtS o’clock miﬁ%mormng T ¢all the SEC, NASD, Pensori@u?cfeanng‘ﬁnn),
. the landlord andemfoamaﬂ of.our actions:. PN e e C e
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i 13. Albert Poon of: fhc SEC, who was conducting the audit at Impert, calls me back and -
states he is removing all of his files. He asks i I can meet him and his sopervisor later
that day. I meet Albert and his supervisor at my attorney’s office that afternoon. His
supervisor states for the record that we did the right thing, The NASD informed me
that they would meet us in a few days.

14. George Milter, who was not suthorized on the bank account of the broker dealer, calls
the bank and says that he is me. He stops payment on duly eamed comunission checks
for the reps, and the earned salary due to our secretary. We are completely unaware of
this at the ime.

15. During the next day we copy the records for our protection and are prepared to
deliver all the records back. At this time we find out that the checks have been

stopped!

16. Their attorney speaks with our attorney and their attomey begins negotiations to issue
new checks in exchange for the records. Their attorney drags this on and on and on.
‘We return the records on our own with no agreement of any kind signed as they had
promoised and they laugh at our attomey about Lempert issuing new replacement
checks. The Lempert attorney, Marlin Kruskov, puposely initiated and dragged on
these nepgotiations in bad faith.

7. When NASD scheduled their meeting with us, John Hickey, our coordinator, on the
way in states to myself and counsel that Lempert is stating to NASD that I have not
been the President for the past year etc,, ete, T proceed to state that what they are
saying verifies our fear and confinms our suspicions that Lempert intended to change
records at will to falsely implicate innocent individuals in their criminal activities,
and to hurt the reps and the customers. If we did not do what we did Lempert would
have materially altered many records to our detriment and to that of our customers as
well. Who knows how many US customers would have been scammed and how much
money would have been lost if Lempert was not stopped.

18. We discovered an investment banking engagement letter signed by George Milter as
the Chairman of the Board of the broker dealer. He of course was not the Chairman of
the Board. This blank agreement was the property of the broker dealer. George had



26. The asbitration is decided in Lemperts” favor due, we believe, to the unethical actions

sk - of Druz, and a nronetary awsd against Emerald is ordered. This'happernisia spite of
all the documents we presentswhich prove our case. The panel states that.We raided
g Lempert and ignores all clse4This is the forthest thing from the truth as PRave
e explained above. The reps thatdecided independenty to leave Lempert were in fact

-l PEATu A Toaes »
P L v

.. all friendsof Ray Thomas andididuit -have gone wherever he went; they¥8gsivedio .. . -
incentive-to-come with us otherthan getting away fromva criminal organization

¢

i‘?é%:s"' ’ “ ‘attemptifig to implicate thexrﬁ&awanted Druz to have the reps testify and Bﬁcrf:reﬁsed
A L e saying that it was not necessaggx - S . RS
R 1. Webelieve that the asbltratmn was unfau- duetasDruz’ actions because of h:s

decision to handle his.own case which had gone on for years and his lack of
aitention to our case. His case had become intense during our case and
concluded near the fime that our case conclude. Druz was awarded
$700,000.00 while we lost.

27. We protected customers. We uncovered, thwarted, and reported to the regulators a
major Ponzi scheme and criminal operation poised to be unleashed on the US Govi.
and citizens of the US. We adhered to market infeprity and attempted to protect our
good name as well.

28. Maybe there is some justice...an attorney from Europe had a meeting with myself
and David Gehn Beq. He informed us that Edoard Orlov, one of the Lempert owners
was in jail in Vienna, and that Interpol had an intemational arrest warrant out for
Roman Orlov, the other Lempert owner. The arrest was the result of charges bronght
against them by the European mvestors that had been swindled.

29. In conchision I am reiterating that based upon what happened we were forced to do
what we did in order to protect investors, ourselves, the clearing firm, SIPC, SEC,
NASD, the US Government and the citizens and taxpayers of the United States and to
insure market integrity.

30. To punish people for upholding both the law and the mission statement of their
regulatory agency would lead to the undesirable consequence in the fiuture of
individuals being disinclined to do what is right because they are scared of the
consequences. In that scenario, nobody wins.

For the aforementioned reasons, I do not believe that any charges should be brought
against me.
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This lettet ondlines the terms upon which Lemperr Brothers International USA, Ind- ("Lempert "

or the "Agent”} is 10 be.engaged by lntemational Sotubles Corporavion (the *Company) to act as

exclusive agent in connection with the private placement {the "Offering™) of one or more eguity-

- related or equitylinked secwrities (the "Securites™) to bs issued by the Company” {the
“Agreement™). It is currently contemplated dhat the Offering will consist of 2 bestrefforr,

$500,000. 0 $1,000,000 equity reise. The Company also agrees o 2 $500,000 ovér.al!ormem:

opton.

1. The Agent aprees o use its reasonable best efforts to complete the privare placement of -
the Securiries. The renms of the Offering shall be subject to mutual agreement of the Company
and each investor in the Offering. The Agent will contact potential investors, -assist in the
negotiation and the structuring of the vestment fn the Company, and provide related secvices
that the Agerit deems advisable md reasonable thut may facilicate the specessfl compledon of
the Offering. The Ageor will conduct all sales and solicitation efforts in a manner consistent
with your jntent thar the Offering be an exempt transaction pursuant o the Securties Act of
1933, as amended (the "Act”} and only o "Acoedited Investors® a5 defined in.Rule 501(e)
under the Act. The Agent may decline o pardcipate in the Offering if it derermines that the
} completion of the Offering is fmpractdcal, undesirshble or not edvisable.

2 The Agent shall be entitled 10 rely on the accuracy and complewness of all infoemation
-+- - provided by the Company; includimy hisiontal finindial Wformation, projected fmancial resules,
business plang and other due difipence. Additionslly, representatives of the Company shall be
available to answer questions of, end tw provide addidonal informadon wm, any potential
investors. The Company represents that the Offering Murerials (as defined {n the purchase
agreement referred o below) will not contin any untue statement of a marers} fact or omit w
state o marerial fact required to be stared therein or necessary to make the statements therein

not misleading,

s

* oady

mre e



[P

) < ]
¥ B i R LT PP s . .
By e S et tewedBIAE s e
P ) . EN B S e il o T e T T
- Eret O d = e A Ak ‘:v*"\-‘_ -
5 : i PR
o 5
k -

] ) ¢ ‘ . L craremornmndn. - g " 3 " z
R S L1 | vt S B

v ‘ . . =

ST T TR R il of tavestuionl i e of INVESTQROn death. -+ ¢ 7 e i

- - Un case O E INVESTOR'S eath of loss of omprtence? SigPARTNER mds1id w9
s e wenilifimy2astiely and 31 the first demand (opipific cestation3Ethe validity period of the

< oEirngnt P ‘ ] investrent immog ‘Wllad &

‘ ORs 2seipnds Mirs, Tamarz Mutar an, &
62 In cese of the Invéstor! a{m'tgnwdea!hor loes of i1c compeaicncs asxt assigm;;sw..x bs
appoimed as required by appropriste] atvisn laws and 1egl procedures.

7, Validity perfod of the present Agreavent

The present Agrocment comes into farce from the morasnt of signing it by the Partb:sz s
valid HII the memcnt of doly execwton by the Partner of 2ll Investor’s or I3 5w gnee

3 tstractions on repsyment of the initial investment amoun of the Investor and the sum 1w of

" } aepmed inferest fn full, :
S
8 Other conditions
8.1. All asnendments 1o the present Agresment are valid fu wiiten form duly sipnsd & - the
Fartics. )
8.2. The preseit Agreement is sighed in fwo copies on two pages esch In English .ing wge,
one copy T 2ach Party, the copies have cqusl fegel Force.
83, The integral part of the present Agresment are its appepdixes:
- Appendix 1+ Procedure on withdrawal of funds from nvestment secaunts;
the Parties of the inifial investmens transfar and 3 in syest
The ESTOR -
“+1
AZORINS Viacisle 5 |
Adalph & Komorsky Internstional GmbH
Singersfrazae 2, Top 5,
A-H010 Viennns, Ausixin
S
ADOLPH & KOMORSKY INTERNATIONAL —

RRAL ADVICE FOR REAL PEOFLE
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LT e G500 ATION AGRERMENT betwern the Lermioit armmmtmmm USAFag. (LY "j*‘ o
S USA", u meoibor of e Lomport Bruthoys Grovp, 20d the Lempert Mmlmm‘nnﬁomh e,
- rw«~%‘»¢nac:l-’£€2 VAl Greor Brittn (1131 Lut ") e ix::m::xﬁc? referredio ns the Farties, reprdmg

- 3 :g; couprulion m,t!sc mmzmm ofmoauu:n} mztmmmmm;m ;@3@ .
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7w A mmaik\i Pmyq:m;smvmm < ?&D}W ROIRMATI é@- EY
. ‘ABOUT INVBSTHENT o:’rcmm'nss AND BUSINESS OPERATING CONDITIONS FOR LBI
’ USA, .

- - e

WHEREAS, this collnboretion nad exmnge betwe.m LB USA aud the LI Tt in dealgned to
further the phiodtives ni both porifes.

TNOW IHEREFORE, it 2 horehy agroed ok foDowsr
T~ Soblest of the Aprecomant

1.1, The sabject of the Agresnent (s Cooperation borweon the Farties op Disscrdustion ¢
informtion. presenied by LET USA, o polentinl investors in Evrope with the aim to anvact Sireer
invertmentt ot forcipn Inteltechimd progrns, ond prosebting appropriats seryices,

12, 181 L4 3 5ives oif cothoritics relalead 10 thia notivity and exponmtica of sorvites,

13. LBY USA undormkoa 1o Inform LBI Lid, immedintaly of & aidivionm and changes in
imelectusl produces and services.

14, On e busis of thiz Agreemons, Li3T Lid. vhalt perform reptescatorive ageagy snd pledistion
functions, 1,131 USA empowers LIT Lid 10 roegive clivmdy’ rweourees,

1.41. Rendering of practical support 1o LBf USA in ntarkeling of fntoflcemal progrums and
TCPIEREIBIVE SETVIces.

342 Carrying out of ndverissing sctivity for BT USA aimed ot stusction of custmanrs for
N pordeipation in the programa of LB USA, with coosloslon by the eusiomens of the respectiyve
aprecments with alsering bapks paricipetiog n the programs.

15 LB1 USA vnswres thot the Information provided 1o LB Lid, ¥ currrut and socurate. In

particufur, when proviging laformation on epecific investmen? oppornmitiog, such as firms scoking
Joint venture partsefs of profect promoterx recking dormn! inveons, the £.07 US54 will cxgrolse s

Begt efforty 1o enusro thas these e fopitisais business opporisiities frum repumble organtzatioow.

14, LB L2d, ageees (o divpluy LB1 USA partocer Idgo on its aay and all morkeing maszrials
pertaining @ the lnvesononts In Swe apy nod alf inclleetal prograsas,

F¥oaa QNI TIETEAT  Tull Pros (7l L0 «USAY FaalR INEM0  wrmlziniertlmmlcr oo,
A Sastsger L Dewshern Crorpeny = Now YOI . Ranrtiork . Tombelyw PIpkax ~ HRE ~ Asowharr . 1l
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8. The Corpany represents ané yzarrams thatspo person or. oxgamzadau uther than
wnpex(fs as & result of any acton Bydn:Company, entided tocompensaumfmmces 383
ﬁnd&x, broler, plao;;meut agenr.ox qustmen: banker in cmmecmqn with the Offesing, -~

P~ - ‘ - ~ . b B

a9 - The initisl. teom of shis mgagmuﬁmﬁ be thres months and fr shall mzugmaucally

Tenew o mmth-wmenth basgis unlf s&rmnatcd . W by either party. Howe@fupan
cotipletisos: thmOHgting, or upmmmtmé Sritten condaat of: both; parties; &mAgmemanésﬁék

termineré iramedistefp.  In any hch event the Company <hall. be responiable for the .
mmxbmsemmnofmcmmpmwdedin&@n#mwm&bykmpmﬁmq@ the date of

terminepon.

m, The Company agrees that Lemapert shall have Yhe Tight to advertise its pafticipation in-
the Offering in “mmbstone™ or ather appropriate finsncial sdvertisements in -newspapers,
magazines, trade periodicals or other poblicarions. Lempert agrees that such tmbstont or other
adwertisements shall not be published withcur the Company's prim' approval, prcmded that such
approval is not unreasonably withheld or delayed.

11. The invalidity or unenforceability of any provision of this Agreement shall in no way
offser the validity or enforceability of any other provision. This Agreement shall be governed by

~o yhRe

and construed and enforced in accordance with the laws of the state of Néw York. Any tightto -

wrial by jury writh respect to any claim, action, suit or proceeding arising out of this Agreernent or
any of the marters contemplared hereby is waived. The terms end-provisions of thiis letrer are.
solely for the besiefit of the Company and the Agent and the other indernified parties and their
respective successors, assigns, freivs and personal regresantanves, mnd no other person shall
acquire or have any tighr by virtee of this Agreement.

Please confirm that the tetms described here are in accordence with your- understanding by

dgning and rerurning to us the enclosed duplicare of this letter. We are pleased ro be working
with Intemational Solubles Corporation. on this project and look férward o a successhul
outcome.

Very truly yours,

Lempert Brothers International USA, Inc

e
- - -

b

By

S. George Milter
Chaiman

November 21, 2005
International Solubles Corporarion
Page 5
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Cogry Escinops Cammmmn X
SEC Gomp!ﬂht ca:nm
"~ 108 E Steect N, waﬁmgaan,&.;: 2&54@4213
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s - J—?mmrMnWadﬁ__thmrm
Basteja Buly, §-¥FIS -

we . LV-T0SD, Riga,- i' :

Blenr 3ir5

we.wmﬂdﬁ'm to make a.mmplmm about improper stdons of companias: )
Adatph Kamorsky Taweatmess (360 Whike Pleins Roed, Suits 430, Tarrygown, WY 1055 16 o7 mf
Lempart Brothers Internatansl U84, Ine. {CRD € 138241, sgc#&omaa,mn:c aftey 1279

kmsafﬂwﬂm 27t flocr Now Yodk, NY 10020)

=

m..\?}mﬁahr-hlmm residere of Latvis, oo UTth of September, 2002 submidc. @ Adolph. &
Komaniky Interuetional GmbH (Auxtriey hrmsh of Adoiph Komorsky tavestmantsy 61 A} plication for
Esvestment socount opening and depasit making with Adelph Komornky Invertments:) 'nz  Novembes,
2607 :hmugh Iups, 2004 Me. Mernrm Ssibmiried other 5 App¥rafiony &rdcposi!xmdmé:k nip:an(hcr‘l

) : d:mmmmlmmu?mm

N

On 26 of September, 2002 Mr, Manfied Feippehingey, D&:ﬁcrufﬁddph!(méﬁ' maaﬁumm.
ponficeed no sccovnt opening and recaiviog of the Iirst iovestnant smount of 10,000 USE (aftaehiad —
Nogification ictter t¢f Mr. Mazurin). Shhee that bme Mr. Meaurin stevted 1o yeecive 130y bly pecount
atabements Whtts dopasited aod afipceted fonds were indicarsd (Atinched < faer esples ¢f s tments) On
snmements, which Mr. Mazoriy is sl recelving, Adolph Kersonity Iuvestments with o e wldeas st _ -
245 Sawpd) River Road, Hawthoms, Mew York 10582, s {ndicated o5 account grpeativy,

In April, 2005 Mr. Ma2usin received 4 letter wirors Adolph Komupreky Investments Tt od sbows i
reorgsuition and assignation of Ay mongerneny servicss o Lemper? Brothers Im st sewe Groop
(onpynfﬁm!mmchu&).

As we knzw by now. Adofph Kemorsky Investments (othee name - Adoiph Komrisi Huﬁ‘inm &
Tasytown, Now York, CRD #30838) docs fot et sfm:Mmuh,zMz-mdhm nopany WES

Associaes,
axpelied from NASD in Augest, 2002. Sinte the company disbonded, i ) vim
Mmemmem-Rym Bmk&r.‘a.nm

Os I5th of Mpy, 2005 Mr. Merorin signed Customer Agreamest with Adolpd & Ko'morxhy
Intzroptoeal GuH (anached - mufmmﬁmn}mmm:mwmm

daposiied amount and emowt of socruzd mmaf&ﬂ.'}s&io USD wes coofirmed by | off sides. In tis
Customer Ap’eﬂnenﬁ ert Bruthers In L Ins wos 08! jRer B M,
{p. 1.5. of the Agretoent). R, Mmﬁm Fairschinger, who-signed the # protimeat, IS

Manrin’s funds
named 25 go-founder and CEO of Lewmpert Brothers Infernational Lid, {wvwaw onpertbromee som).
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e Sl 7. K MWWWWMMMMFM by ey of
.. Lesapert Wyothers Totormafions) UBA, Ine),

L F e iniEs all the obligicns of the bamoipr  Adolph 55T

’?wmml«ﬁmbﬂmmm fo Mz, W{Mampynfm ’ag‘: .mcul}

e el ciarip 1ol A - s St
e . Bn-rgmm“ﬂ ﬁi& s féi&.lax&mgw;;‘_ 3 at Mr, m:k m_!?sgﬂn%rr,tjﬁs raade @7,

¥ LA s Totpomt-Sonel USANEY
‘mwmﬁmMBmmmmmmmmmth Mr l\fm-nfﬁf

- oW,
" Teking Al (his i considersion, pléase, ke appiopriata mewsuiss fo check If Ads ) Kamoialy:
Envetivoents sod Lempert Brothers Internationel 1184, Inc e teally involved ic th ¢ faudodsat

zeiinns. And i they are cauld Yo help us W get back our fundy or any compEmptios from theso
companies?

Youts sineecely

5 J Jﬁ
: - o s

=T &

eamails Mvesgprojec@inboxlv
Fore: 4717541654
pddress Bastafa Bube, 6-13

1.¥Y-1050, Rigs, Latvia
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place of birth Rossiz, place of residae
hercipafier reforned @ as the “DIVESTORY,.on the iiee part, hnvcccmotnded 133;35&73:

Agroemens o the following.
1. Subjectof the Agreement
" 1.1. Cooperation of the Parties oa participserian in Nasdaq 160 Indax Tracking Stock: T Slam

{PORTFOLIO3S).

12, Withid the validity perind of me present Agrecment the PARTNER cpmie; out
Satepmediary and clearing servicss on placement of investmen capital of o INVEST IR i
US Clcaring for pardipation in MNasdag 100 Index Tracking Stock pr gram

g™ dccounts of
ik) xmﬂl:ﬁmhcrmmofrdwm 5 the INVESTOR,
: 1.3.Placoment conditions: .
E - fovesimtent parind {minfmal) sne year
- regulasity of profit recelving (at least) once inydar
= repnlarity of SIEEmrnts submassing onee 8 mopth
10%

- mpinimunt pusranteed At yield on investment capitsl
14. The PARTNER ensates the safety of the initial invesunent appourn (Investmient gp a.‘.)ﬂf

* the INVESTOR &nd mzkes ropsyment of the joitial investment amount of ths INVEITC Land
the amoont of accrucd myarest in ll 8t the INVESTOR s tlemand prysuant <o he Prot sions

of the present Agreement. The PARTINER cnemres protection of the lnvestment caprtal o the,
TNVESTOR in the Seawities Investor Protection Comomtion, USA (SIPC)eecordfing 8 &e-

SIPC's conditions.
1.5. To properly exzoute its obligation on the present Agreeonenr the PARTNER ap soints
'_7\ Lempert Brothers Ineroeetiona] USA, ¥ne. to manage the INVESTOR™s funds, 11 i -form
custodian end clearing services and do des! in securities.
1, Arsonnt of the Agragment

mmmmmﬁxiﬁnaﬂrhewmnmmmmgf,m nitial
mvestoent amount for the sum of USD 50 08000 (fidry thousand) 1, the

s o
with RAIFFEISENLANDESBANK N{O/Wien V :ona,
in grder (o vse the fimds finther o3 0 partimpat on I

Apstrin,
the propram.

O
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3. Spad'ni oomhtionz

;dﬂdg‘grxhelas:thmamommm &&amgcl&s on 3,5%. C e
,mamﬁalmvmmtamammd thzﬁ%gﬁwﬁagmmdm estim,
. &lﬂa:x?ﬂﬁrsfdmmld. - wx ,,g;.‘%é. ’
3.2 Notwithstanding thﬁcasr:sctﬁ:tazmp.i! éclnmunsenm}edwm&w the mitial. ’
- :mmmtamommdﬁmmmumafamdmwhﬁﬂ!mwﬁMmamaﬁﬂ
minfum fevestiient period of one year set forthin . 1. 3. of tha present Agreanien: exy Ires,
33. All the repuyments 1o the Investor ot 8 gemsnd should not ke pore thm 48
tradimg/banking days after ckaowledgs. of verriving the Favostor’s writfen request &y the
Parner. For each day exteeting the set ferm of the regayment the Parmecpaya to Hh= & vostor
- fnioross fot lses thon o pamenwed aamind yivld sox fordh in p. 13. of ¢ § cesenr
Agreement ofthe 1o1al anornt due calenluted onbagls 7360 dayrin ayear
3.4. The proccdure on withdraws! of the Invester's fands fom the Partner’s byve tmenr
- atcotnts is provided in e Appendix 2 ta the present Agreement,

4. Cumdznﬁgmy

P Neither of the Parties has the right to discloge to & (il pesty any must inforns on or
: documents on the presewt Agreement withom 8 prior written cinsancof the othir Parly.

4. Arbitrating

5.1, Should m the course of execution of the prosent Agreement or apresmyids on oS
implementation srjee disputes or differences, both Paties will try 10 seetlethem fixd ¢ "allin
a0 apucableway. An nifortto recopoile §s considercd as o failure 38 soon 28 ane of the “anics
natifies of & the other Party In & written form,
3.9, Should an effors ta recoucile £, all disputes should be settled 2t the Arbimgior of the
Chember of Coprmusee i Vienna or Riga's ntematimmal Atbitration Court (Latv )& - dwes
arbitralors agpointed in aceordance with the existagriles.

. ‘The Paiy submitfingthe claim is entiled ¢ chosr s conrt.
5.3 Arbignson aleim should be made in 2 writicn {orra. The Arbiteation also seftle 1the matter
28 to £xperses on the contd praceedings,
5.4, All disputes between the Parfies shonld be sctﬂedinwrdmmewﬁhme}‘ﬂw ons of
the prosent Agreement apd sl addisonal apreements on tiz execorion (i€ any) in anx dance
with the appropriate Laws of Austria or Latvia (whihapplicabls).
5.5 The Asbifration takes 8 dacision by the majarity of Vot=s basing on condiion of tie
present Ageeement and i accondance with the Law oo setflement of digputes in Av tria or

Lavie ,

ADOLPH & KOMORSKY INTERNATIONAL

REAL ADVICR 103 REAL PBOPLE
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1.7. LB§ USA malnnins die Tight 1¥roview and rejest all infornintion to be disscrioated throuegh 7

T.B)L!d.nmknimgandmmlnﬁwmmmdxunox:smb!‘mhmxdnppmcmyumujnnd &

e inforomion content thet it donts inoppropriar. ) . B
) *:2. Joiat Wark &
e e T T T e e P g e o e T o ?:.’;7»“.:‘::,"“”7:‘:
s T EAR Wm.smummmmmfmmnmapmmsmummarmm&m raditd
- %Enmpmnim:mwy.
5 ’ T Tes AL AP S v [PV
s 221BIGE mumwamc%%@! fum}mmrmd qasnﬂcdpmnd.

23381 QS_A shall supply LB}IZ((!., %&B’iﬁfmﬂw o nw:ll&wu! W aindt scxvﬁcc'
mqmmk! {or Bg::ucy me&nmnnmivfﬁm

- 24 I ﬂx:cnxcofuny ehtitn oc harafiings, muintwined by the thind porden, connsated with e
sethvity and the rubloct of the presont Agreernent, {n) sthe porzy Informe Insnedingoly the othar part.,

abont the clolin of the thisd party, (B) cooperates with other pornty in the dofendiogs wod arviing the

ladm und, {0} aftowx the sther pacmy to cantrol and eoule the clalm, Mo clin may be stifed withow T

e pricewriten consent of the parey secking indemnification. whioh contont sbalf not b
wiccusoanbly withhefd,

2.5 BIST Lxd. shadl not be responsible for f¥filliment of the obliptioo: of LTIT USA, provided 1o the
URDmES 17 @iy forn, sewol s Toe ocharrames of tho wrom for Gatfithoont of these obiigations.

2.6. Showld LB Lid, disploy i writioy wry daby invelving conscions mimcproscration: of an-,
donusneom, primod marters oF promotioas msterial pressawd to LBTIA&WI.B.{USA.L’BTIM.
Sl mdcm!xify:md hold LB USA honnless aganet oy clain oractian brought by o third purryin
rulation ip the forEeing, providod mwever that any ssch indomuifioaton may ned execad tia
amount of commixion foo duo 10 LB Lad, herconder, sabject 1 complance by LBE USA with of?

of v provisions hereof.
2. 1mt U% £ Bor e responsdie for fulfiliment of the obligimions based or divert or imfireet
¥ tntinn of thcir productk or services.
3. Conlidentivhity

3.1, Naither of the Poories w0 the Agreomarnt hag Hight to use of transfer to ibird persony {otchudiag
poventacht futy sultwerment W) intisinial, business or any other confldendal nformation
nrwd s, wehlolyshoy b of within validity of the present Agroomene, having 1o
pmnmmrywnmcmscn&mﬂmﬁw e olber Farty.

4. Dlspore Resplntion and Appllcalle Law

4.1, The Pprtics hove emered Intb this Agreament in good foith. In porforming thehrvarious duties
2nd obligations nx set out in this Aprecmont, the Partics ogree 10 80t 01 good itk vod rensooubly on
the basls of the objechives w6t forth hersin.

4.2. Any differenee in opinion or disputes asising frof: of In contrection with this Aproement, which

lmve not been reyolved, shall be setiled by both Panicy through fricadly cansuitationd on
conperntive baala,

M!mlm ‘mm{uﬁﬂ a:)mpium” W
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s 4.3, Shoold mmithmnormofmmmmmmmm' diﬂgnablc;ﬂ:mn
e . or diragreernrnts, gmuamc,mmm try first ol all to regulyte thote by nmirable
’ Iy
.o Tt TTie 44, cAny dupn:,q«;_mmor:bun acising out L oF teldibtp 1o this Agremeal, or mubm-dt

LT - lerminution or iaysjidity Yusenl which hevb sor beon reslved a3 por pempaph 3.1 mﬂm&ﬂam_
. .,.,.p!wlihumicdlmhnﬂcw‘fmtdmnh:ﬁ; £, Commeree in anconjance wif il Rules ofA
T Ths mmnm'érﬂw#tﬁm&smnb:mﬁutmlpmahmﬂmﬁhmkmﬂn 2

=T

.d..s The Arbingic smt B of e
2 .*“ﬂr r@mﬂmﬂd&q c wm% bearitg cxpamsby .“é@ﬂﬁmlu

. L 4.6. ImofﬁwﬂaudSmﬂshaﬂbaapphmbhmﬂwApmm -

5, Valldlry of the Agrocmont.

3-1. Thir Agrmomont shnlf romsin I offocs for o perlod of [THRER YEARS] fiom the dute ofily
Bniry into Force, wiich stnilbe the dote oo which s Atsfecrnonl m sijgeed by borh Portice. Iva bl
be sutomaricaty rencwed fine nn nnfinited number o [THREE-YEAR] 1orms unlcss efther Part-x
provides writen notics, 30 days priorIo the ocpiration of o rerm, whicly e wishes to withdmw ¥ron
b Agrecmenl.

i. Final Provislany

6.1. Recoprizing that good comomonicaton i cwentiol o the of thiz sooporative 2
LEI USA nominstcs Goorgs Miler

FICLTHENL
fiaison to LRI Lid. Lo it inibntive,
o will be respomnble for 1) reviewing newr o be provish 'MLBILtd.mpwammlo"

B
cditing or reestablishing Infermation prmiouﬂy added to I.‘B‘I L. represeptutive servicea, (dl

reporiiog a the resudis of ypedific n == odvertised 151 USA and (1

cﬁmﬂummgmmmmmmlmmmmw mmmsmn&u:rumm

6.2 The Ays tulodll include BMY miblual undvrstendiog of the Portics in relotion 1o e fssues
contancd or mentonad hisrcin, and it shall loluds no any promises, provisTons or obligniions
cxpressesd In nraf or wriden fonm or implied, except dicse, which s conbinrd in thix Agreomeat

6.3, Tho Apccmont Sumot UG changod or amcpded or tesminated, and any promia: shull be invalid
IF 8 12 oot Mooed 1o writing e sipoed by both Pardies.

6.4, The prosent Agreement i3 signed in duplicats in English, otie origiod for each Puzy. Both tous
arcofequal fepnl force,

7. Amendrments
7.1. Whero unforcacen circumstancea compael substantinl modifications 10 the 2topo of ihe

commitments ssswimed by e Parties Inthis Apredrrient, the Pariies shall uss therir best efform o
agres upoa ioy wodiflcaion to the A hich, in the by oplinlen of Hie Partles, =

P NG vy s powssy m—‘%‘m M.W
A Laovpest Bogharfl Cuaanpany'~ mwt'.ul'- L~ - Yl - Rign =~ -
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L From: Yelena K\qatkmrs}ca_ ] : -
; . g -

Seni  Thursday, Maich 09, 2008 2:49 AM “
To: Info :
oy g S oo “Cegson office@lempeitusa.com. - A ’ i riod
B a R
i L Su]:gjegt FW: Attn, Mr. Plunkett y ;ﬂ“” e 5 el = ot s
-:t; ::: l‘lr“" PR s - .h\_.%:‘:‘ ;"-‘! 1§1‘. ‘.‘-,-:-_-‘:t,‘r . 5 ;@‘] _‘ !';:.,‘ ‘1
From: Yelena Kvjatkovska "

Santr Wednesday, March 08, 2006 5:11 PM

To: ‘Info@lempertbrethers.com’
Ce: 'sgm@lempertusa.com'; ‘manfred@iempertbrothers.com’
Subject: Alin. Mr. Plunkeit

Dear Mr. Plunketl,

Please find attached an information Memo prepared by the team of lawyers representing the investors of Adolph
& Komorsky group. For the time being this Memo is sent oul to the individuals connected to AKI and Lempert

grobp.
Should you have any questions or comments, please feel free o contact me.

ey Best regards,

Yelena Kvjatkovska, L.L.M
Attorney at Law

ROSANOVS, RODE, BUSS
Attorneys at Law
Riga

www.rrb-c.lv

RIGA

Brivibas iela 103-24

Riga LV-1010, Latvija

Tel./Fax: + 371 7 273267 / 7 317724

This message and any attachments are intended for the individuval or entity named
above. It may contain confidential, proprietary or legally privileged information.
o confidentiality or privilege is waived or lost by failed or mislead
transmission. If you have received this e-mail in erxor, you are on notice of its
status. Please do not read, copy, use or disclose this communication to others.
Please notify the sender by replying to this message, and then delete it from your

system- Thank you.

11/30/2006
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Subject:
) .C\d'.'.\lplw A Komc:%gugﬁ@gnts )
- 2l - gy
Cempert Brothers Intémational $ B
=3 S5 : =3 [P .
=8 S et RUSANOUS. RODE, BUSS
B ' Zverinaty
__To Whom It May Concern e e it
5 i S g SR B g R iR T AR TRSNT
- s = . Brivipas jola 303-M
C it e SRRl . .2  Bige, 1 {90s o
g . . 2230, 705260
M _ e A
e s T, L e . = z SN
_e:‘.;f.‘ . .g: b sy T werwFend g, hr-t-
Riga-Vienna March 1, 2006
Dear Madame/Sir,

Our Law Office is representing a nnmber of chents (hereinafter teferced
1o as “the Investors”) who had contracroal relationships with the stacmre of
Adolph & Komorsky (hercinafter referred to 2s AKI) and Lempert Brothess
(hexelnafter refecred to as LBI). In this we are part of an nternational team of
lawyers 10 Auseia, Germany and USA whe have joined forces in order 1o assess
the sinmtion and accordingly take vadous herc described legal acions for
retdeving the funds of the Juvestors and prosecuting the persons at faulr for the
direct financial losses cavsed to the Investors, a5 well 2s moral dampage and

damage cansed o the Investors” business znd financial reputaron.

The Investors that were cooperating with the AKI structares sinee 2003~
2002, invested significant amounts of money allegedly through Evropean branch
of the US based Brokerape Company Adolph & Komorsky Investments; the
mapagement of the funds was 10 be executed Dy the latter eompany, Since 2004
they were unable 10 retdeve part of their main iovestments or according declared

income, despite numerous equests.

* Under the utes of AKI and LBT hereinafter other vanous legal strostures cegistered 1o wverjous
juosdicdons are meany; the oumers and management of these siructures in mozny cases are

xepretented by the samz natuml proons.
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, - In 2utvmo 2005 bankroptey proceedings regarding the alleged Evropean

T ) e ¥we - - . branchof AXYavare jnstinited m”‘«ﬁéxma, ‘during which faces were {ﬂsc!osed which ™" Sw -
formed 2 baszs For instituting c:;gﬁma! procecdings against ccrtam individuals A
involved. The fovestorss were och:ed to re-condude ther comtraces for b
S e e ipvesgments-with, drptherstauctusg that allegedly over-took obhgations of AKY ;,l
withio the mesges of these two companies, and name}y the so-calléd LBI Holdmg.
; , . Howeyer it appeﬁztd dusging the rc;%;ch done by connsel, that the Y company
o R T T+ Lempert Broéi;gis,;.;;lcrnikonﬂ U_SA., Inc 15 'allegediy unawar_é;s;cf ang of the 73

procesies including the merger; moreoves, it hds no formal fink with any of the

g v

Evropean LBI structures, past of which is under liquidation now.

Dusiog initial research it became known to counsel that some persons
connected to the processes described bedow, are unaware about the carrent factoal
and legal sitvation. The purpose of the Memorandum attached to- this letter
iherefore is w0 inform afl porsons connected with the meationed stmctuees,

namely AKT and 181, about the current situation and commenced procecdings.

. Couosel on behalf of the Iavestors would like to stipulate thar the main
Y ) goal and putpose of all proceedings described in the attzched Memorandum,
actual and planned, is to rotdeve the fonds of the Tovestors and to compensate the
material and moral damage as well as damege csused to thar business and

financial reputztion.

This letter apd the attached Memorandumn are of private character and
contain solely the information and consideratons of counsel. Counsel would
appreciate any opinion or comments of the addressees of this leiter, as well as any

possible corrections to the statement of facts supported by evidence.

Sincerely Yours,

- Egons Rusanovs

Auorney at Law

Yeleoa Kvjatkovska

(( j Atwomey at Law
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2.3 Information initially presented.to the Investors

231 Information on AKT and pantners

232 Informadon on merger of AKI and LBY

24 Insolvency proceedings of AKT

25 Official information ebout AXT and LBL

2.6 Other information recaved

Conclusion

Actions taken by counsel for the Investors
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* . moment 2nd in respect of only limited p:rt of the Imesmrs concerned.in the
= 2 Sapy . COUISoFshe existing-Gvil/ crimina pmc:cgngs and the research performed. The
ssue cf. the h&mﬂr.zrg&)m is the simauonsyz'ﬁldr arose 1T CONRECOON a._\g&h the

invesuments done-through the AKI structure, the bankruptcy procecdings of the
European “branch” of AK], the information initially presented to the Investors,
the proposed re-establishment of contractuaf relations with the structures of LBY,

T

g

S R e mE
o

as well as actons taken and currently assessed by counsel with the purpose of
setoeving the Investor's funds.

2. Factoal background

2.7 The Investors

Below please find the list of the Investoss represented by the undersigned counsel.
Please mind thai the sumber of the Iovestors is nor limited to the belfow listed
and will be weli extended in the nearest funre.

Namic of the Jovestocs Toefrinl Amouont of the Yoresest Toral
Investmenty acquired 2ocording to
Amoyar Stzicments __ .
1 5575 389,09 SBRIE5.CT | $733 £54,76
z 525 697,59 $13 925,66 $39 623,65
3. 3748 04154 $284 754,13 | $1032 795,67
a. $681 921,98 $354 988,57 | §1436 50,95
5, $28527,72 $11 688,26 $AD BIL38
G 3225 BELAE $I1385,97 | $33821L,78
7. 205 309,49 35607612 | $261185,61
T $255 312,74 st1019,01 | 370 330,75
X $451 983,83 $197 831,93 $649 315,75
0. 3411 827,51 $82534,09 |  $49436L60
1L $300 125,92 $21949,51 | SIZ 014,98
1z $49 985,94 $8 512,42 $53 499,36
3. 41 648,26 10 857,53 $52 545,15
14 S5D 000,00 10 883,53 $£0 653,53 |
15 $24 935,00 $63.00 $25 000,00
16, 324 935,00 465,00 325 000,00
17 375 024,30 $6 722,68 $31 746,94 -
13, $50 000,00 $25 129,65 $75 129,65 |

5
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$174 AB6,59 $7576,48 |  $212 06

; $21920,%5 | 35651

$9 699,08 359 57

$4 53385 pcclrd

" $36 260,53 378 94t

SR 3ALA | 41902

9226794 | $194 25,
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In 2001 — 2002, starting cooperation with AI, most of the Investm conc}udcd 2
standard Customer Agreement with Adoiph & Kemorsky Intemational GmbH,
Vienna. The agreements were mostly signed by Mr. Manfred Feitschinger on
behalf of Adolph & Komossky Intermatonal and smamped by this company’s

stamip.

A standard package of cocuments creating 2 Jegzl conwrectual reladonship with the
Investors included General Terms of investments into AK Investments. The
beneficiary of the investments was indicated as Adoiph Komorsky Investments at
Wesichester, 245 Saw Mill River Road, Hawthorne, New York 10532, The
Investors also had w fill in the so called “AK Invest Deports”, indicating the
amount to be invested and rhe portfolio to which it shoold be invested.

All Investors until June 2005 received monthly staternents made vnder the same
lesterhead as all other doouments presented to the Investors: “Adolph Komorsky
Invesiments™. The starements indicated as “office sexrving your account — 245
Sawmill River Roud, Hawthome, New York 105327, The dearance agent
indicated was Bear Steams Secuntes Corp., USA. The statements prowided for a

specific a2ccount nomber for each investor.

Apart from the statements some of the Investors zreceived onginzl cerificates of
owneeship for shares done under Adolph Komorsky Intecnanonal letrerhead and
signed by Mr. Eduard Odov as the president of Adolph & Komorsky
International, Vienna and Mr. Roman Ocdov as the secretary.



2.3 Information initially presented to the Investors
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! —":: According to the handsputs prcscmed“!o the Investors in automn of 2002 and
S T s:gncd by Mr. Perer Wilkiara Adolph and.Mr Matc Enc Komossky, tbe»mmganyJ

Adolph Komorsky-Invastments is an” mv&eung compmy with manbusksp in
o - -:~~}-i' -NASD; SIPC, MSRB, MEA and CFE(-:.ﬂhe head office -of the compapy;;yss
2y T ‘ég—(: -y - stated to be 66& \Vh;r¢~’ ains Road, Suzz: 4305 Tarryrown, NY; %Emdpma N

. -bravch Adolph & Kompzsky Intcmznoaa!, Singesstrasse 2, Top 5, Viennz. The
following companics were infer afiz listed among AKI parters:

Lempest Brothers International Holding AG, Lichtensrein
Lempert Brothers Investments New York /USA

Lempea Brothess Interational London

TLempert Brothers Intemational Investments AG Zudch

Dugng visit to Rigs, Latvia and meedng with the Iavestors in May 2001 Mr. Peter
Adolph, Mr. Eduard Odov and Mr. Oleg Sukbatskiy explatacd, in line with the
leaflet statements, that AKI is in fact 3 US based company with subsidiages in
Ewope Al the tavesuncats have 1o be transferred through Vienns office for
techaical reasons, but 2t operations will be performed throngh ARI USA. Laver
this was on vadous occasions copfizmed by Mr. Manfred Feitschinges, Mz
Eduard Orloy, Mr. Oleg Suhatskiy 20d other offidials of the structures involved.

2.3.2  lafornation on meerger of AR ond LBY

In Apdl 2004 Mr. Jean Luc Meier (claimed chiimman of the supervisory conndil of
LBI holding), Mrs. Nancy Pragec-Kamel (claimed president of 1BI New Yark),
Mr. Manfred Feitschinger (claimed vice-president of AKI holding) znd Mr.
Eduvard Odov (chaimed president of AKI Vienna) announced to the Investors that
AKT and LB steactures are in the process of 2 mesger. These persons stipulated
that this fact in o way inflences the Investors, and invited some of the Latvian

Investors to consider concluding 2 General Parner’s agreement with the LBI
“Holding”.
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At the same time the General Partnership Contrzet was concuded, signed on the

. ,Qg@p :0f-LBY. Holdisg by M. Bderd.Odov, 2nd Oﬁ"’t“’t Loitvizd sidel Efsamc

Inv'q:mxs. The contract, generally referdng ro Latvxao party’s undcmking o
,37

aw:acr mvcs:mcnts o -LBI, and contingent upon ammon of cenain s'pcaﬁc

i amoung inter gl mc!gdmc}qusc pf_owding; SO :j,;—" IR R e T
. * - ."1 : 28 Ak ad
R “At &1&: momenr this Coptract comes into force theré is am

mtcg:znrm: of 2ll Company’s partaers goip on (in patticulyr 2l

. structuggS rand dient’s data bases of the companies Lempcrt
a Braﬁ;mﬂmemaﬁqg“d AG and AKEWidh) are Handed oV irr

accordzace with the plan agreed vpon by the partics) [...]”

. 'I‘c; &ns contract 2 docament was atached uader the title “Order of Business

Relations between Subsidiades of LBIY and AKI ia she tertory of Baltic
Republic” and signed by Mr. Jean Luc Meter yrs Mr. Eduasd Odov for Lempert
Brothers Intemmztional Investments, as well as by Mr. Peter Adolph as 2 Managing

Dirccror of Adolph & Komorsky Invesements. The document provided:

“Puorther to significant seractuczl changes resulting from  the
merger of Lempert Brothers International Investments and
Adolph & Xomorsky Investments and establishment of an
intemational holding company [...] All agreements and obligations
sipned by Adolph & Komorsky Investmenss 2nd Lemapert
Brothers Intemational Investments remain in Rl force dll the
momen{ acw agreements are signed [L..J7

Later after the insolvency of AKT Ausinia was commienced (see below ar 2.4) the
Investors were presented with a docwmnent called “Customer agreement” signed
by Mr Manfred Feawschisger as executive director of Lempert Brothers
Intecnavonal, London. The pre-amble of the Apreement stated thar Lempert
Brother Intemational L1D, London was acting by virtue of Power of Attorney
granted by Lempent Brothers Intorsadonal USA Inc. The subject of the
agreement was that LBT London shall undertake towards the Investor all and any
obligations of the compzay in liguidation Adelph & Komorsky Inemationsal
GmbH. The Agreement provided that Lempert Brothers Intemational USA, Inc
shall ensure proper fulfliment of their obligations by managing the Investor’s

‘funds, rendering custodian and deadng services snd undertaking transaction

securities. The Investoes were entitled 1o withdraw the investrnents on the expicy

of minimum jnvestment pedod of one year.

2.4 Insoluency proceedings of AKI



In Seplember 2005 by the deccee of Vienca Commercigl Count bankroprey
- proteedings-have hggmanstinuted regarding the assets-of -Adoiph & Harnorsky

R e ARAE S S

: :'.fby the
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Interpational GmbH:“The Investors have filed their claims 2s request
administeator of the Pprocerdings however the claims were formally rejected. The
. .. feasoa for.that was x_{a_gﬁé{!:.éf.dpard Oclov claimed that the investments gnadeby - — -

"
s

the investors m fact were the ammrisior amounts paid to AKJ for its services. The
sads

A5 P " _same was indicated 1}":&35 bookkcqii'}'xg‘fcooxds Sf the bompany. Mx Oh%g\_:z'was

e iyble to support hxsssmimnmA* cifrent the exBence has been Bledlby the 1+

-+ Inyestors™ counsel to .the administracor of the proccedings in support of theic
claims. Purthermore, Mr. Ordov submitted t6 the administrator thar - the
statements sent to the Investors on regular basis (see above vnder 2.2) were

forged and did not resemble statemnents aoomally issued by AKI

Me Manfred Feirschinger, who signed most of the Customer Agreements and
other documents on behalf of A, declared that he did not remember whether
be had signed any contracts — allegedly he signed empty forms without knowing

the content

The adminisrator of the procecdings immediately wported the situation to
Avustdan prosecutos’s office and 2 cdmioal acase Nr 67 ST 4005 y was initiated
against Mr. Edvard Odov and Me. Roman Odov for a large scale fraud. The
Iespective prosecutors are corrently assessing a possibility to institute criminal

process against Mr. Feirschinger as well.

According to the admimustrator of the proceedings, there is no property or assets
at the company AKI that could satisfy any of the claims (in total there are over
100 exeditors of the said company).

2.5 Offical information about AKI and LBI
Adolph & Komorsky Intemationsl GmbH was registered fn Austda on October

18, 1999. The starutory capital of the company s 33000 Euro. The owners of the
cormpany were Me. Edvazd Odov, Mr. Roman Oxlcv; Mr. Peter Adolph and Mc
“ Mare Komossky; as well 23 a certain M. Fotios Stamiris-Chousos. The divector of
the company was Mr. Eduard Orlov. On September 14, 2005 the bankruprcy

proceedings have been commenced jo Awsmria for this company.



ittt el PR o IR E Tl A P

Adolph Komorsky Hoffrnan 8 Assogiates LTLOC was registered in the US under

Lithe-NY Ntapidsdicion- oo Jenc5:4995 a8 T2l dbmeSAET Ymited - Wability -

co:pomﬁo:i;mmndy acove. Ny
v Ad0iph KomorskpFloffman. & Ag;gésjggigggmmgis{&ed in thaliSunder the »

finois seate. jurisdiction oo June 10, 1996 as 2 forsign business TOfporation,
cxm:_z'dy» a?‘z‘?ﬁ “The CEG of the cé '15:2&50 is M Pctc;-.{f&z }\é;iph; the

. address: 245 Sy MR iver Road Hawthoske, Néw Yardg, 1053. T ke -

Adolph Komorsky Hoffman & Assodiates LTD registeation with NASD was
suspended in April, 2002 vpon disaplinary actions by the said organization.

In 2003 Mr. Peter Adolph and Mx. Marc Komorsky were revoked from NASD
membership for faling to pay fincs and/or costs.

Adolph Komowsky Hoffrnan & Assocares LTD, also kaown as Adolph &
Komorsky Investments, membership at NFA and CFTC was withdezwn in July

19, 2002

Lempert Brothers Intemational Ltd. was registered in Austriz on May 30, 2002 as

2 Geselischaft mit bescheinkter Haftung (a limited kability company). The
statutory capital of the company is 1000 GB pownds. The compeny holds foreign
officc in London. Registcred type of activity is Handel mit Waren aller Art (trade
of various types of items). Lempert Brothers Taternational LTD was also
registered in the UK on Ociober 26, 2001 as a private limited company.
Registered type of activity: business & management consuftancy.

Lempert Brothers International Investments AG was regisiered in Switzerland on

May 10, 2002. Registeced address of the company js Rimistrasse 50, 8001 Zirich.

Carrendy the company is undergoing a Bquidation process.
Lempernt Brothers Intemational USA. Inc was registered sn the US under the NY

state junsdiction on December 18, 2002 as 2 dorpestic business corporation,
curently active. LBI USA is a member of NASD since February 6, 2004. The
president of the company {according o the IBY web page informanon) is Mr

Jobn J. Plunkenn.
10
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’ - . montbly statements received By the Investors (see above under 2.2) 25 2 clearance -

agent, informed counsel, infer aba

“We do not manwin any acconnts in the dients’ names and the noted
accoun! numbers are not Bear Sreams acconnt numbers. Furthermore,
the statements you provided, with the logo of Bear, Stears Securities
Corp. 35 dearance agent printed on them, are not our statements, nor do
they resemble any statements igsued by vs.”

Furthermore, the clearance agent informed that Adelph & Komorsky company
seized Aegring through their company in 2001

In tclephone conversation with the counsel, Mr. Jobn J. Plonkett, the president of
Lempern Beothers Intemational USA, Inc, explicitly stated that his company never
had any partaesship or any other kind of relatonship with AXY and never planned
to overiake its obligations towards the Investors. He alleged that his company is
purely 8 US based relatvely new brokerage fiom that does not have zny formal
connection to the Europesn companies of the similar name ~ Lempert Brothers,
which 2re only “affiliated companies™ He never enwusted anybody to sign any
contracts or other documents in Burope in the name or on behalf of Lempert
Brothers Interpations] USA. He was  allepedly ovnaware of any

liquidagon /bankruptcy proceedings of the Evropean structures.

Adolph & Komorsky Intemation2l GmbH, as welt 25 European LBI structures
are not propesly authorized or licensed for providing financial brokerage services;

thezefore these is no guarantee or insusance coverage for the Investoss.

3. Conclusion

The situaton can be summarnzed as follows:
The Investors were informed by several employees and owners of vadows Adolph

& Komorsky companies (Mr. Peter Adolph, Mr. Edvard Orlov, Mr. Manficd
31
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Ferschinger and others) that they condude contmet and perform invesuments
w. v e cethoopghos UShrsed-company Adolph & KotirsBy Invii‘éfmcms;‘isaﬂg—a Taember ™ .

3
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W of NASD, SIRG, MSRB, NFA, CFTC. Condeding contracts Wu;ig the Austdan
) “branch” or“‘.i,.;fﬁ_cc” of AKJI was allegedly necessary for “tech:Eca!" reasons.
e e dater ohen fert":zmafA tha-~Investors- startedrto- cxpariﬁmc *‘pwh:k‘ms“"wirh' T
- w:thdmwmg ﬁmr investments Oc interest :ccmcd the samc offidials together thh

i6 gher pmans Mr. jean Lisc Meiez, Mrs. Nancy: Pﬁﬁa-iéh;éi) mformcd

the Indestors d¥6ne the’ structurdl changes -'«"&h&rgct of AR withitde” “Lemperf T
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In Amuma 2605, when the bankropicy proceedings of AKI Austria commenced,
the Investors occasionally found out thar

- there is no formal link of AKT Avstaa with AK] New York, the former
had never been 2 branch or 2 division of the latter;

- AKI Auvsida docs not have any assets, 25 well as no insusance or other
guacantees for the Investors 10 cover their daims, which it shonld have

. had 25 2 brokerage company under European laos;
- Adolph Komorsky Hoffmman & Associates was expelled from NASD and
,‘ withdrew membescship in other here mentioned structures already in 2002-
2003, so the informstion prescated 1o the Investors was false;

- The statements preseated 1o the lovestors by AKT were false since the
tndicated clearance agent dentes any connection to AKT;

- the director of the company Adolph & Komossky Intemational GmbH,
Mr. Eduard Ordov refuses o 2dmit the dairns by the Investors, mndicating
that the amounts paid by the Investors (approximately 5 min US dollars
transfecced by the here menuoned grovp of the Investors oaly) was paid

to AKI Vienna as 2 “comunission” for some unclear sexvices.

Morcover, the sitvation with the alleged merger with the so called “Lempert
Brother !olding”, within which the Investors were offered to condude new

agreements for LBI 1o overrake the obligatons of AKJ, eppeared as follows:

- the confract that was proposed 1o the Investors was signed by Mr
Feuschinger on behalf of Lompert Brothers International USA, Inc

However, despite the existence of a Power of Attomey, the president of

iz



the Jatrer, Mr. Plunkett, dented any intention to overtake the obligations of
T Y Ml—ouay—krowkﬁo&zbom such ¢oniracts andpsORESSEs of meResm ™= =
i -. ~the US based compagy LBI does not bave any fom‘xal conmection with.the
T, - - European “offices™ 35 they arc called at m}smgg_tb_&dﬁmggm
s ihiezefore any coptoaanconcluded with the Eumpca M does Nt Croatas e
~zdirect link with the US based brokcragc fiem, ldenncaﬂythh the situadgn - .
2T el - T S AKT; :,u:cozd::*o % no gumntacs of NAS}X’MB other mcst&zﬁw )

Lt e gRie @zotcmnzgamzaupgs -oould apply to the mvesx’éixé\, KR ol
< - .European — bascd LBY 2re vader Iqumdation now; it is impossible to get in

tovch with any of the Buropean offices — the numbers indicared on the
web-page www.lempertbrothers.com are not active.

In counscl’s opinion (supported by the opinion of Austdan prosecutors” office)
the factual simation deady indicates that a crisninal offence has been committed
- agzinst the Investors. The scope of the mdividuals involved in this large-scale

fraud is currendy assessed by counsel in close cooperation with the avthonties,

4. Actions taken by connsel for the Investors

At current the intemational group of anomeys formed In order to xepresent the
interests of the Investors is mnvolved in both bankewspicy/civil and cdminal
proceedings on the Austrizn forum. Simuvltzncously the following actions are
considered and evaluaied by counsel:

1. Initizion of criminal proceedings in USA;

2. Filing 2 civil claim against certain natural persons both in Europe and
USA, that were involved in the situation;

3. Piling 2 civil claim against cereain US based companies that were involved
in the sioanon;

4. Informing the caspective investors protection institutons in USA,
including SIPC and NASD of the simiation;

5. Informing all clearance agents mentioned in varions AKI/LBI documents
a5 holding the accounts for the Investors with the purpose of obrainiog
informaton about actual placement of the funds;

5. Involvement of the mass-media in USA to publish all the informaton

known to counsel, incnding derailed and concrete description of the

sitnation;

13



7. Consulstions 2nd cooperation with the netonal and intermational
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Dear George,

i Attached as requested pliease find (i) board resolution in regards to the
- President; (i) model power of attomey for prospective clients; and
i1 ) (iii) powers of attorney for both Edward and Roman.

.

Please review the attached documents and contact me fo discuss same.

Sincerely,
Marlen Kruzhkov, £5q.

Law Offices of Marlen Kruzhkov, P.LL.C.
48 wall Street, 26th Fioor

New York, New York 10005

Telephone: (212) 363-2000

Facsimile: {212) 268-0287

E-Mail: mk@®@law-mk.com

Notice: This communication, induding attachments, may contain
informatbion that is confidentdal and protected by the atiorney/dient or
other privileges. It constitutes non-public information intended to be
conveyed only to the designated redpient({s). If the reader or recipient
of this communication Is not the intended redgient, an employee or
agent of the intended redipient who is responsible for delivering It to
the intended recipient, or you belleve that you have received this
communlcation in error, please notify the sender immediately by retum
e-mail and promptly delete this e-mail, Including attachments without
reading or saving them in any manner. The unauthorized use,
disseminaﬁon, distribution, or reproduction of this e~-mail, includihg
attachments, is prohibited and may be undawful. Recelpt by anyone other
than the intended redp:ent(s) is not a waiver of any attomey/client or

other privilege.
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BOARD OF DIRECTORS RESOLUTION The undessigned, constitufing all of the members of the
Board of Directors of Lempert Brothers USA, Inc. (the “Conipany™), a New York corporation, with its
principal place of business located at Rockefeller Center, 27th Floor, 1270 Avenue of the Americas,
New Yok, New Yok 10020, hereby (i) irmmediately remiove and dismiss John Plunkett as President ot
the Company; (ii) immediately appoint and tostail Mitch Borcherding (“MB™) as the new President of
the Compauny with all the rights and powers attendant to such office; (ifi) direct the new President to
make it his first order of business to fake all possible and necessary acts required to register with all
required and necessary govermmental and regulatory agencies George Milter as the Chief Executive
Officer of the Company; and (iv) auvthorize, empower and direct MB, on behalf of and in the name of th
Company, to take any and all actions and execute any and all documents he deems necessary or
desirable for the purpose of conducting the day-to-day operations of the Company. IN WITNESS
WHEREQF, the undersigned have executed the foregoing instrument as of the day of March,
[name of person
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POWER OF ATTORNEY "NOTICE: THIS IS AN IMPORTANT DOCUMENT. BEF ORE SIGNINC
THIS DOCUMENT, YOU SHOULD KNOW THESE IMPORTANT FACTS. THE PURPOSE OF
THIS POWER OF ATTORNEY IS TO GIVE THE PERSON WHOM YOU DESIGNATE (YOUR
"AGENT") BROAD POWERS TO HANDLE YOUR PROPERTY, WHICH MAY INCLUDE
POWERS TO PLEDGE, SELL, OR OTHERWISE DISPOSE OF ANY REAL OR PERSONAL
PROPERTY WITHOUT ADVANCE NOTICE TO YOU OR APPROVAL BY YOU. YOU MAY
SPECIFY THAT THESE POWERS WILL EXIST EVEN AFTER YOU BECOME DISABLED,
INCAPACITATED, OR INCOMPETENT. THE POWERS THAT YOU GIVE YOUR AGENT ARE
EXPLAINED MORE FULLY IN NEW YORK GENERAL OBLIGATIONS LAW, ARTICLE 5,
TITLE 15, SECTIONS 5-1502A THROUGH 5-1503, WHICH EXPRESSLY PERMITS THE USE OF
ANY OTHER OR DIFFERENT FORM OF POWER OF ATTORNEY DESIRED BY THE PARTIES
CONCERNED. THIS DOCUMENT DOES NOT AUTHORIZE ANYONE TO MAKE MEDICAL OF
OTHER HEALTH CARE DECISIONS FOR YOU. IF THERE IS ANYTHING ABOUT THIS FORM
THAT YOU DO NOT UNDERSTAND, YOU SHOULD ASK A LAWYER TO EXPLAIN IT TO
YOU." "Know All Men by These Presents, which are intended to constitate a GENERAL POWER OF
ATTORNEY pursuant to Article 5, Title £5 of the New York General Obligations Law: That 1,

do

ROMAN ORLOV, residing at
hercby appoint GEORGE MILTER, residing at
MY ATTORNEY B)-IN-FACT

TO ACT INMY STEAD IN REGARDS TO ALL MATTERS AND ISSUES IN CONNECTION
WITH THE BUSINESS OF LEMPERT BROTHERS USA, INC. IN MY NAME, PLACE AND
STEAD in any way which I myself could do, if I were personally preseat, with respect to the following
matters as cach of them is defined in Title 15 of Article 5 of the New York General Obligations Law to
the extent that I am permitted by Law fo act through an agent: Initial in the opposite box aay one or
more of the subdivisions as to which the principal WANTS to give the agent authonty. ("NOTICE: The
principal must write his or her initials in the corresponding blank space of a box below with respect to
cach of the subdivisions (A) through (N) below for which the principal wants to give the ageni(s)
authority. If the blank space within a box for any particular subdivision is NOT mitialed, NO
AUTHORITY WILL BE GRANTED for matters that are included in that subdivision”) (A) real estate
reneactions ... ceeememe— 1) B} dBtiEland goods trensactons ... [ €) bong, shaead
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A . Ty RomanQriov ST de o g - wE "-'-‘-"-:Ar A s SB
" Lempert Brothers iiternationst AG. % v e ,
" Simgerstrasse 2/S o
{010 Wien
Austria
March 23, 2006 Sent viz E-Mail
Roman@LemperiBrothers.com
Eduprd@lempertBrothers,com
bl on.al
Sent via Fax
011-43-1961-3232
Gentlemen:
I must write to you and officially notify you of several things which have occurred.
: L .
: A. I bave just Jearned that George Milter, your nephew, who occupies your office on our premises at your
request, has apparently execured a certain “Partnership Cooperation Agreement” dated July 9, 2005 befween
Lempert Brothers Intemational USA, Inc. (“UJSA™) and Lempert Brothers Inmemational Inc., Ltd. (“Lermpert™). As
you arc aware, George Is not an officer, director or employee of USA. Furthermore, he signed the agreement as the
President/CEO of Lempert Brothers International USA, Inc,, the NASD registered US Broker Dealer. George

never was nor could he ever be, without satisfying the reqnirements below, an officer of the US Broker Dealer.
B. As you are also awaro (1 told you on many occasions) all of the broker dealer officers must be:

I. persons who have passed the Series 7 exam and are registered with the NASD, and
2. persons who have additionafly passed the Series 24 exam called the Principals Extam.

George has neither qualification.

C.1 also recently learned that he signed another document as President of Lempert Brothers Intemational
USA, Inc,, but I was awaiting your next visit to discuss the matter face to face.

D. ] am deeply concerned over this issue which is 8 very serious matier. George has absolutely zero
anthority to sign anything in the nsme of the broker dealer. He should not be on the premises. His presence only

assists him in creating the false impression that he is part of the brokerage firm. Ali correspondents that were
shown or relied on the agreements must be notified of his total lack of avthority. T am appalled that you permitted
this knowing full well {I have told youv many times) that only qualified officers may sign documenis on behalf of 2

Broker Dealer. His execution of the document is tantamount to frand.

18

ATt hres also recently come to my attention that Manfred Ferschenger, the President of Lemperi
International AG, vtilized 2 Power of Attorney issued by Lempert Brothers Internationat USA, Inc,, to sign
tontracts on behalf of the broker deafer. -

Phone (232) 7159887 Toll Free (868) LBI « USA) Fax (212) 644-2333  www. [empentbroibers com
A Lempert Brothers Company — New York - Losdon - Zurick - Vienna - Riga ~ Moskow - Kiev
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. -C. Additionally we havc also received a'llegz:mns of some scoret merger and Lempm Bm:ha's
International USA, Inc. agre¢ing 1o accept accounts of a firm named AKI, to manage them going forward and to
eventually make theny whole for their losses incurred at AKIL This 100 is erToneous, baseless, and totally
fraudulent. Lempert Brothers Intemnational USA, Inc. was never a part of this, nor would it ever so agrez to such
-We have no knowledpe of any of these purponed sccounts. To suggest otherwise would be fraudnlent.

[HR

A Tastly, 1 recently became aware of sliegations of fraud perpetvated by various Lempert companies
which you own and or coatrol, as well as similar allegations of fraud by cach of you. It appears that Ademeys for
investors and individuals arc threatening civil and criminal prosecution and may be attemptiag to mvolve and Jink
Lempert Brothers Intemational USA, Inc. in the various fraeds alleged by them. Gentlemen, I as President of
Lempert Brothers International USA, Inc. cannol avoid responding to the allegations

These are all very serious matters which must be addressed direcily 1o me in writing, I do not want 1o
discuss these itemns with you on the phone, and insist that yoo respond to me in writing immediately.

Very truly yours

Iohn J Plonkett
President

Phope (211} 715-9837 Toll Free (B66) LBI - D5SA) Fax (2173 §44- 2335 wunw lemperthrothers. con
A Lempert Brothers Company — New York - Londen - Zurich - Vienna ~ Rigs — Moskow - Kiev
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Eduard Orlov Roman Orlov Lempert Brothers International AG Singerstrasse 2/5 1010 Wien Austria
March 23, 2006 Sent via E-Mail HYPERLINK "mailto:-Roman@l empertBrothers.com”
Roman@LempertBrothers.com HYPERLINK “mailto:Eduard@LempertBrothers.com”
Edvard@ILempertBrothers.com  HYPERLINK “"mailto:public@aop.at"  public@aon st
Sent via Fax 011-43-1961-3232 Gentlemen: I must write to you and officially notify you of several
things which have ocourted. [. A I have just learned that George Milter, your nephew, who occupies
your office on gur premises at your request, has apparently executed a certain “Partoership Cooperation
Agreement” dated July 9, 2005 between Lempert Brothers Intemational USA, Inc. (“USA™) and
Lempert Brothers International Tnc., Lid. (“Lempert™). As you arc aware, George is not an officer,
director or employee of USA. Furthermore, he signed the agreement as the President/CEO of Lempert
Brothers International USA, Inc., the NASD registered US Broker Dealer. George never was nor could
he ever be, without satisfying the requirements below, an officer of the US Broker Dealer. B. As you are
glso aware (I told you on many occasions) all of the broker dealer officers must be: 1. persons who have
passed the Series 7 exam and are registered with the NASD, and 2. persons who have additionally
passed the Series 24 exam called the Principals Exam. George has neither qualification. C. ¥ also
recently learned that he signed another document as President of Lempert Brothers International USA,
Inc., but I was awaiting your next visit to discuss the matier face to face. D. 1 am deeply concerned over
this issue which is a very serious matter. George has absolutely zero authority to sign anything in the
nsme of the broker dealer. He should not be on the premises. His presence only assists him in creating
the false impression that he is part of the brokerage firm. All correspondents that were shown or relied
on the agreements must be notified of his total lack of anthority. T am appalled that you permitted this
knowing full well (I have told you many times) that only quatified officers may sign docurnents on
behalf of a Broker Dealer. His execution of the document is taniamount to fravd. I1. A. Tt has also
recently come to my attention that Manfred Feitschenger, the President of Lempert International AG,
ntilized a Power of Attorney issued by Lempert Brothers Interpational USA, Inc,, to sign contracts on
bebalf of the broker dealer. B. This is a total misrepresentation and outright fraud. Lempert Brothers
International USA, In¢. bas never issued a Power of Afiomey to anyone, or any company, nor could it
ever issus a Power of Attorney since this would be a violation of the rules. C. Additionally we have also
received allegations of some secret merger and Lempert Brothers Intemational US4, Inc. agreeing to
accept accouats of a o named AKJ, to manage them going forward and to eventually make them %g L
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whole for their Iosses tncorred at AKI. This too is erroneous, baseless, and totally fraudulent. Lempert
Brothers International USA, Inc. was never a part of this, nor would it ever so agree to such .We have nc
“- - - - knowledgerofiany of these pmported-accounts. To suggEsrotherwise would be fratidulent: T A. TSy,
- T recently befame aware of aliegations of fraud perpotrated by varions Lempert companies which Yen
owrn-and or @%ﬁml, as well as similar allegations of fratg by each of you. It appears that Attorney$'s T
investors and iadividoals are threafening civil and crimiiia} prosecution and may be attempting to ™73
ot e s e SRVOIVE md&%@mp@@w&as—&mﬁmﬂ YUSA, Ingyin-thervarious frands-alleged by them. 3i0%
' Gentlernen, {25 President of Lesmpert Brothers International USA, Inc. cannot-aveid responding to the:
- wallegations Thise are-all very-seriousmatters which mugte:addresseddirectly to me in writing, I (%ggﬁb‘t
. want to disch§zYhese items with you on the phone, and w535t that you respond fo;me in writing ~“l§}*
g5 Dmmediately;Nibry traly yorirs John JPjunkett Presidents s TNTERIATIONAL 3GA 1270 Avertig6f
- the Americas, 27th Floor New York; N'Y. 10020 U.S.A.- Phone -
- {212) 715-9887Toll Free (866) LBI < USA1 Fax (212) 644- 2335 www.lempertbrothers.com A~ -
Lempert Brothers Company — New York - London ~ Zurich - Vienna — Riga — Moskow -
77 ¢ IHE 7 M % NG 170 7Y 2P 72T 7T 1N II* 271 72 70T MU 27V 22
e N N7 M 727 N 7 2 N
z0s3808s0sN808s82 L8 086A %4 %" 722177227927772222972292927222972" hd< 2 hOp?
9 703 2QF %7 220 32222 nbp?9  ; @207 2QF U AT mH? pH?
v ? K0p?79 ; @707 QI 2T 2* ki< ? BWOp2 ; @207 QI T 7
h§ 2 hBp?? i~ 72 Kf 2 w0p2U Op 7?2 72?2 U 7 hS{,?
U 38272 hS{2U bz ? hS{,?0Y ?? nn BS{,?
14 j7777 BS{,2U0 BS{?”? Wz 2727 7 MM 77T M NQ N
{ 22¢ 72d 722... 77x 72+7%e 7?w 7797 22527 928 995 226 7= 775 775 226272272222972

s

-p . " FIE

.............................

...............................

....................................................

..............................

76 e ME Md N6 M NV MP TBINMNITINVEINIININIIRIINTITIINY
£22729229992 072922729002 0822222727 2202802222092 222 252292 1270 1229592202272 22228002 20011022

. &222772722227872272772222282 272272122228 77222722727 282 222202072728272 127222 12 2212 117100772

...................................................

F779702092926279729299229EITII22929927 7 D LD gdS{P? MgdS{? 2?2 B AD gd¥
£22 P 2R 70 2 A M M6 MY M N M M W 2 77 MA P

BI712999A 91990919992 A0 0099197900 A999999929999999999999999 2 & aS gds A? 9
$ & 7 PE 775 78 gds A2 777 73 a§ gdAY 27 ? § 2§ pgds A% 2
$ a$ gd] 27 VgdZip? 2gd8L27 8 92 7] 1A M 9~ VB M 17X WV

q 220 226 77. 7% 20 271 172 N

SOERA~A~A-A—A~Fm22722771 P9I IIIINIIINY. 2292997999979%1

hx71?7?  bsS 77 B! b2 hOp?9 @ 2CT BH 20J 2QJ ) ?1 hOp? @ ?

CT 7EH 707 2QF ?aJ ? hOp?%+ hs A? hOp?@ ?CI EH 7H* OF 2QF ¥ %a) ?

( hs A? hOp2@ 2CT 2BH 207 2QF 7 %T 2 / 270 291 292 290707929999

972227277777

........

I II N 220222927979227229207990222929 7222 290722929921
27gdZjo?? 777 22&P 71 b pB0-? °B/%=I® "0 # B $ P %°?? °h ° \g




RECEIVED
John J Plunkett MAY 08 2017
476 16" Street LOFFCE O T ey

Brooklyn NY 11215

Ms Elissa Meth Kestin

Senior Regional Counsel

FINRA District No. 10

Department of Enforcement

One Liberty Plaza/165 Broadway

New York, NY 10006 via Fax 212-858-4770 and Certified Mail

January 19, 2010
Re: Disciplinary Proceeding No. 20060052598-01
Dear Ms Meth Kestin:

I hereby deny the allegations contained in the Notice of Complaint, and affirm my defenses
as stated below and in previous correspondence to Staff.

I hereby request a hearing on the allegations.
My response to the allegations follows.

1. During the on-going dispute with the owners, Eduard and Roman Orlov, we (myself,
Brian Coventry, and Mitch Borcherding) told them on numerous occasions that we would
leave, and were preparing to do so. These statements were emphasized during the winter
of 2005/2006 as it became apparent that all of their promises which they made to not only
pay us what we were owed in back pay but also to provide equity ownership in the firm if
we stayed were just a delay tactic. They never intended to compensate us but instead
needed us in place in order to move hundreds of client accounts from Lempert Europe
which they had looted through a massive Ponzi scheme and had told the clients that they
would be transferred to the US Broker Dealer and made whole. Without us in place they
could not continue their scam.

The complaint only states “Plunkett” which is incorrect. Richard Heller the attorney for
Lempert had contacted me to see if there was interest in forming a new broker dealer since
he knew of the situation and was owed money from Lempert Europe. I informed Brian
Coventry and Mitch Borcherding and the three of us met with Richard Heller and then his
two investing clients. It was decided to move forward with five owners of the new BD.
The two investing partners, John Ince and Ross Rivard owned 50% of the firm in total,
and the three operating partners, myself Brian Coventry, and Mitch Borcherding owned
the remaining 50 % divided equally. The new BD was never my firm but from inception
was a combined effort.



We discovered the Ponzi scheme which the Orlovs were perpetrating on their clients in
Europe. This was uncovered by Raymond Thomas a Series 24 principal, who saw a fax on
a Saturday morning at the office and immediately called me. During the next several
weeks:

A. T received correspondence from an attorney in Latvia regarding a class action
lawsuit she was pursuing against Lempert and the Orlovs in Europe. With counsel we
responded to her that we were totally unaware of this.

B. Uncovered documents signed by their nephew, and unregistered person, as the
~ President of the US Broker Dealer.

‘ C. Uncovered e-mails indicating that all of the Lempert Europe accounts were to
be transferred to the US Broker Dealer, and that then they would be made whole!

D. Uncovered e-mail from another attorney for Lempert Europe stating that
George Milter, their nephew, should forge documents which the SEC had requested.
George should provide these forged documents to me as being legitimate for me to
present to the SEC and NASD.

E. I was informed by Raymond Thomas that while I was out of the office Eduard
and George had spoken with the registered reps one at a time strongly urging the reps to
have their clients buy a penny stock and that they would receive a commission of 25
percent. :

F. Received no response to my e-mail, faxes, and letters demanding explanations.
Very negative since we spoke daily, and I had their cell numbers as well. All contact was
halted on their end.

G. Uncovered e-mail that Eduard and Roman were to accelerate their plan to
move all of the accounts.

We (myself, Brian Covenrty, Ray Thomas, and Mitch Borcherding) met and decided that
we had to leave immediately in order to protect our clients and our good name. Mitch just
prior to leaving informed us he would not give up his position he had taken on a Lempert
Fund. We insisted that he do so; he would not and he stayed behind. The remaining three
of us met all of the registered reps off premises and informed them of our discoveries, and
that the three of us were leaving. They could stay if they wanted to. They were all friends
of Ray Thomas who had recruited them when he joined and all of them decided to leave
with us and “go with Ray”.

1t must be pointed out that our intent was to have the new firm approved and resign in a
professional and orderly manner due to our not being paid for over one year. If any of the
reps wanted to transfer to our new firm that would have been up to them. We were
prepared to hire new reps and build the business accordingly.

We had not been paid for one year and to leave before the new broker dealer was
approved made no sense and we had no intention to do so and we would not have done
so. However the events described above caused us to act swiftly in order to protect the
clients and our good name.

Due to the forgeries we had uncovered we removed records in order to copy them to



protect ourselves. We were deeply concerned that we would be implicated in their criminal
activities. Our intent was to return everything very quickly once we had copied such to
protect ourselves. The actions of their attorney, Marlen Kruzhkov we believe were meant
to delay the return of the documents which they did. He acted in bad faith with our
attorney Al Greco for a long time and then abruptly dropped the talks.

2. Previously Addressed
Once again I must stress that both Brian Coventry and Ray Thomas acted with me
and were never ordered by me.

3. Again the new BD was not mine. It was 50% owned by myself, Brian Coventry,
and Mitch Borcherding as the operating partners, and 50% owned by John Ince and Ross
Rivard as the investing partners (brought to us by Richard Heller Esq).

4. Staff has not stated why the documents were not returned quickly as intended. I
have addressed it in #1 above. Nor has Staff addressed why we brought Lempert to
arbitration which is pertinent. We were being harassed and threatened by Lempert
personnel. Brian was physically threatened by George Milter. We obtained a cease and
desist letter and George ripped it up in front of me. George threatened my family and me
that the Russian mob would get even with all of us. We engaged Dan Druz Esq. to
proceed with an arbitration in order to have the harassment stopped. We were being
prevented from doing any business by Lempert, not the other way around that they
claimed in the arbitration. We told Dan not to seek the money but to just have them leave
us alone. It turned out that Dan Druz was not acting in our best interests as I will explain
later and he convinced us to seek the money.

5. Our actions did not cause these things to occur since all the information was at the
clearing firm, at NASD, with the FINOP, and on their back-up tapes. Mitch was a Series
24 as well. Lempert’s attorney Marlen Krusckov specifically worked to delay the return of
the documents to strengthen his case.

6. I believe I did respond to this and am endeavoring to locate a copy of such.
7,8,9,10,11.  Statement of dates No response needed.
12.  No response needed

13, Their lack of response to phone, e-mail, fax combined with the other evidence
where they were being instructed to lie to the SEC etc, to forge documents for the SEC,
and the documents which they had already forged caused us to believe that they would
alter documents if we did not have copies, and would implicate us in their illegal criminal
activities. We would become embroiled in hundreds of arbitrations and possibly criminal

- prosecutions. Based upon their actions we were certain they would forge more
documents.



14. Addressed above
15. Addressed above
16, 17,18 19. Addressed above

20.  The main reason for filing the arbitration was to have Lempert stop harassing,
threatening us personally, and preventing us from doing business. Dan Druz pushed for the
money. I told him it was blood money as far as I was concerned and did not want it. He
persuaded us to ask for it we now know to increase his fees.

It is very important to note that the attorney for Lempert who handled the arbitration,
Alan Brodherson, stated to myself and counsel that Dan Druz totally misrepresented us at
the arbitration. He stated that Druz was unprepared and not knowledgeable of the facts.
He also stated that he found out that Druz was handling his own personal arbitration case
at the time he was handling our case. One week before our case was decided Druz won his
case and received approximately $700,000. Alan stated that Druz should be sued for his
actions and Alan stated that he would be glad to testify on our behalf.

21.  We contend that all of the Lempert allegations were false.

22. Again as previously stated the reasons for the delay as just as important as the
delay...Lempert attorney caused the delay. Staff has omitted the reason.

23. 1 disagree with this. Previously addressed.

24.  We believe that our actions were necessitated by the criminal activity we
uncovered in Lempert Europe and the plot to move the accounts to the US BD to
continue the criminal activity here. We acted to protect the clients and our good name. We
believe that Staffis ignoring all the facts. We believe that our conduct was consistent with
high standards of commercial honor and just and equitable principles of trade. We believe
that the owners of Lempert, their nephew George Milter, and Mitch Borcherding’s actions
were inconsistent with high standards of commercial honor and equitable principles of
trade, and were guilty of criminal actions.

I would like to stress the fact that immediately upon leaving Lempert we contacted
NASD, SEC, and our clearing firm informing them of what we had uncovered and our
actions.

The SEC examiner (who was conducting a routine exam during this time) brought
his supervisor with him to Al Greco Esq. office that afternoon. The supervisor stated that
we had done the right thing in leaving hastily and that he would look into it.

When we met the NASD for an On The Record statement, one of the Staff stated
to Al Greco and me before it started that Lempert had attempted to claim that I was not



the President for the time I was there. He had told them that NASD records stated they
were incorrect. This proves our concern to be valid that they would change records; they
were attempting to do so and were caught.

Based upon the above we believe that Plunkett did not violate Conduct Rule 2110

25.  No response needed
26. Done

27.  The documents which are stated that were not attached are mis-filed to the best of
my knowledge, but do exist. I believe that they have been submitted to Staff previously as
well as presented at the arbitration. I am reviewing documents at the storage facility
attempting to locate such.

28.  Addressed above. I request that I see a copy of the response in question to
determine the unnamed people which are being referred to.

29,30,31,32,33,34,35. As stated in item #27 1 did indeed prepare the 30paragraph
response submitted on June29, 2009. I am sure that I also responded to the additional
requests. 1 am attempting to locate a copy of the response reviewing files in storage. I

“believe it was sent but not received by Staff. There was no intent to not respond...why
would I originally respond with a 30 paragraph submission. I do believe it was lost in the
mail. I need time to review many file boxes and believe it will be located.

Therefore I believe it was sent and I did not violate FINRA procedural Rule 8210 and
Conduct Rule 2010.

Relief Requested
A I believe that no relief should be imposed
B. I believe that this 1s unfair and I should not bear the costs.

Further I hereby make a motion to have all of the allegations against me dismissed.
Sincerely

John J. Plunkett



Subj: John Joseph Plunkett Hearing Panel Decision, 20060052598-01
Date: 12/22/2010 3:11:15 P.M. Eastern Standard Time

From:

To: :

CC:

Good Afternoon:

RECEIVED
MAY 08 2012

OFFICE OF THE SECRETARY

Attached please find the Notice of Hearing Panel Decision and decision for the John Joseph Plunkett

matter.

Thank you.

Confidentiality Notice: This email,

Monday, April 30, 2012 AOL: JJbbeecckk

including attachments, may include non-pu



FINANCIAL INDUSTRY REGULATORY AUTHORITY
OFFICE OF HEARING OFFICERS

DEPARTMENT OF ENFORCEMENT,

Complainant, E Disciplinary Proceeding
; No. 20060052598-01
V. I'
; Hearing Officer - LBB
JOHN JOSEPH PLUNKETT !
(CRD No. 2321368), :
Respondent. :

NOTICE OF HEARING PANEL DECISION

Enclosed is the Hearing Panel’s decision in this disciplinary proceeding dated December
22, 2010 (“Decision™). This Decision will become the final decision of FINRA 45 days after
service of the Deciston upon you unless either you or the Department of Enforcement appeals to
the National Adjudicatory Council (“NAC”), or the NAC calls the Decision for review.

You may appeal to the NAC if you disagree with this Decision by filing a Notice of
Appeal within 25 calendar days after service of the Decision upon you. Your rights of appeal are
set forth in Code of Procedure Rule 9311. If another Party files a Notice of Appeal you may file
a Notice of Cross-Appeal within five days after service of the Notice of Appeal. You should
read carefully the entire 9300 series of Rules in the Code of Procedure to understand fully and
protect your rights._

Upon appeal or review, the NAC may affirm, dismiss, modify, or reverse any of the
findings made by the Hearing Panel; and the NAC may affirm, modify, reverse, increase,

or reduce the sanctions imposed by the Hearing Panel, or may impose any other fitting



sanctions. Questions concerning the appeal process should be directed to the General Counsel’s
Office of FINRA at (202) 728-8071.

To appeal this Decision, you must file a written Notice of Appeal with the Office of
Hearing Officers at the following address: FINRA, Office of Hearing Officers, 1801 K Street,
NW, Suite 301-L, Washington, DC 20006-1500. The following information must be included in
the Notice of Appeal: (1) the name of the disciplinary proceeding; (2) the docket number of the
disciplinary proceeding; (3) the name of the Party filing the appeal; (4) a statement of whether
oral argument before the NAC is requested; and (5) a brief statement identifying the findings,
conclusions, or sanctions to which you are taking exception. The NAC may, in its discretion,
déem waived any issue not raised in the Notice of Appeal or the Notice of Cross-Appeal. In

addition, the Notice of Appeal must be signed by you or your counsel.

SO ORDERED.

- /
C %awrence B. Bernard ' ‘
Hearing Officer

Dated: December 22, 2010

Copies to: John J. Plunkett (via e-mail and first-class mail)
Elissa Meth Kestin, Esq. (via e-mail and first-class mail)
Julie K. Glynn, Esq. (via e-mail and first-class mail)
David R. Sonnenberg, Esq. (via e-mail)



FINANCIAL INDUSTRY REGULATORY AUTHORITY
OFFICE OF HEARING OFFICERS

DEPARTMENT OF ENFORCEMENT,

i Disciplinary Proceeding
Complainant, No. 20060052598-01
v. Hearing Officer — LBB
JOHN JOSEPH PLUNKETT HEARING PANEL DECISION
(CRD No. 2321368), ;
i December 22, 2010
Respondent. :

Respondent John Joseph Plunkett is suspended for two years and fined
$20,000 for taking his firm’s books and records at the time of his resignation
from the firm, in violation of NASD Conduct Rule 2110. Respondent is
suspended for an additional six months and fined an additional $5,000 for
failing to respond to a request for information, in violation of FINRA
Procedural Rule 8210 and Conduct Rule 2010. The suspensions shall be
served consecutively. Respondent is also ordered to pay costs.

Appearances

For the Department of Enforcement: Elissa Meth Kestin, Senior Regional Counsel, and Julie K.
Glynn, Senior Regional Counsel, New York, New York.

John Joseph Plunkett, pro se.
DECISION
The Department of Enforcement filed the Complaint in this disciplinary proceeding on
December 1, 2009, asserting two causes of action against Respondent John Joseph Plunkett

(“Respondent”).! The First Cause of Action charges Respondent with engaging in conduct
po gagmng

! As of July 30, 2007, NASD consolidated with the member regulation and enforcement functions of NYSE
Regulation and began operating under a new corporate name, the Financial Industry Regulatory Authority (FINRA).
References in this decision to FINRA include, where appropriate, NASD. Following consolidation, FINRA began
developing a new FINRA Consolidated Rulebook. The first phase of the new consolidated rules became effective
on December 15, 2008, including certain conduct rules and procedural rules. See Regulatory Notice 08-57

(Oct. 2008). For the First Cause of Action, this decision relies on NASD Conduct Rule 2110, which was the
applicable rule at the time of Respondent’s alleged misconduct. For the Second Cause of Action, this decision relies
on FINRA Rules 8210 and 2010, which had been implemented prior to the alleged violation.



inconsistent with just and equitable principles of trade, in violation of NASD Conduct Rule
2110, by taking almost all of the books and records from his firm when he, and most of the
firm’s registered representatives, resigned from the firm. The Second Cause of Action charges
Respondent with failing to respond to a FINRA request for information, in violation of FINRA
Procedural Rule 8210 and Conduct Rule 2010.

A hearing was held in New York City on September 27 and 28, 2010, before a Hearing
Panel composed of one current and one former member of the District 10 Committee, and a
Hearing Officer.
L Summary

A. First Cause of Action: Removal of Books and Records

Beginning in 2003, Respondent was the president and chief compliance officer of
Lempert Brothers International USA, Inc. (“Lempert USA”),2 a FINRA member firm that he
helped establish. Lempert USA was owned indirectly by Roman and Edouard Orlov, Ukrainian
brothers who also owned brokerage firms in Europe. Lempert USA was unprofitable, and
stopped paying Respondent and other representatives in March 2005. In the summer of 2005,
Respondent and two other Lempert USA principals, Mitch Borcherding (“Borcherding”) and
Brian Coventry (“Coventry”), secretly began to form a new brokerage firm, Emerald
Investments, Inc. (“Emerald”), with plans to take Lempert USA’s business and brokers to their
new firm.

In early 2006, Respondent, Borcherding, and Coventry began to receive reports that the
Orlovs were engaged in fraud in their European operations. In March 2006, Respondent learned

that the Orlovs were about to fire him. In late March and early April 2006, Lempert USA was

? Lempert Brothers International USA, Inc. was related to other firms that included the name “Lempert.” Lempert
USA was owned by Lempert Holdings Establishment, a European holding company. CX-2; CX-5, at 5; CX-66, at
35. In this decision, “Lempert USA” refers solely to the American firm that was a FINRA member.

2



the subject of an on-site SEC examination. Respondent did not inform the SEC examiner of the
fraud allegations concerning the Orlovs.

On the night of April 3, 2006, Respondent, Coventry, and several other Lempert USA
registered representatives resigned from the firm. They left the office and, when those who were
not included in their plans had left for the day, they went back and took almost all of the firm’s
original books and records, copied the firm’s computer files, and erased the files on the firm’s
computers. Respondent and the others soon established an office for Success Trade Securities,
Inc. (“Success Trade™), and moved to Emerald when its FINRA membership application was
approved. Respondent did not return the books and records for several months.

Respondent seeks to justify his actions by asserting that he‘ acted to protect the firm’s
clients, European investors, the registered representatives who left the firm and the Securities
Investor Protection Corporation (“SIPC”) from frauds that the Orlovs would have committed.
The Hearing Panel finds that the true motivation was economic self-interest and not the
protection of others. Regardless of the true motivation, however, the Hearing Panel finds that
Respondent’s actions were inconsistent with the high standards of commercial honor required of
registered representatives, and violated NASD Conduct Rule 2110.

B. Second Cause of Action: Failure to Respond to a Request for Documents and
Information Pursuant to Rule 8210

Enforcement sent Respondent a Wells notice on May 8, 2009, notifying him that a
preliminary determination had been made to file a disciplinary action charging him with a
violation of NASD Rules for removing Lempert USA’s books and records. Respondent
responded to the Wells notice on June 29, 2009. On July 15, 2009, a FINRA examiner served
Respondent with a Rule 8210 request seeking documents and information relating to

Respondent’s response to the Wells notice. Respondent failed to submit a substantive response



until several months after the Complaint was filed. By failing to provide documents and
information in response to the July 2009 request until after the Complaint was filed, Respondent
violated FINRA Procedural Rule 8210 and Conduct Rule 2010.

1I. Respondent

Respondent first registered with a FINRA member firm in 1993. He was registered with
Lempert USA from August 13, 2003, through April 3, 2006. Respondent was co-president and
chief compliance officer during his first year at Lempert USA, then became the sole president
and chief compliance officer. CX-1; CX-2; CX-5, at 14; Tr. 44-45.

Although he was still employed by Lempert USA Respondent began his employment
with Emerald in October 2005. He remained employed in this capacity by Emerald until January
2010. CX-1; CX-3. When Respondent left Lempert USA, he registered with Success Trade,
where he was employed from April 17, 2006, until July 11, 2006. When Respondent left
Success Trade, he registered with Emerald, where he was registered until January 4, 2010. He
has not been registered with a member firm since January 2010. CX-1.

III. Respondent Violated NASD Rule 2110 by Taking His Firm’s Books and Records
When He Left Lempert USA

A. Facts
1. Events Leading Up to Respondent’s Departure from Lempert USA
a) Lempert USA’s Struggles
Respondent was hired in August 2003 to help set up Lempert USA. Tr. 41-42. Lempert
USA was owned indirectly by the Orlovs, whose main office was in Vienna, Austria. CX-66, at
35; Tr. 94. George Milter (“Milter”), the Orlovs’ nephew, was their representative in the United

States. Milter was never registered with FINRA, but had an informal role with Lempert USA.

CX-66, at 35; Tr. 87, 204, 261, 318, 332. Borcherding helped to set up Lempert USA in late



2002. He was initially the firm’s executive vice-president, then its co-president with Respondent
when the firm first began opeﬁtiom, until Respondent became the sole president. Borcherding
became a trader for the firm, primarily trading the owners’ capital. Tr. 316; CX-5, at 14.
Coventry was hired to handle investment banking. Tr. 48; CX-5, at 14.

Lempert USA was never profitable. By March 2005, the firm was having financial
difficulties, and could not pay its employees, including Respondent.> Lempert USA stopped
paying Respondent in March 2005. CX-33, at §; CX-42; CX-44, at 3; CX—46, at 2; CX-57, at
22-23; Tr. 47-48, 120-121, 317. As a result of the financial situation, Respondent and other
Lempert USA principals told the owners that they would have to look for another firm with
which to associate, and they began to look for other employment. Tr. 318, 361-362.

b) Respondent and Other Lempert Principals Take Steps to Start
a New Broker-Dealer While Employed at Lempert USA

In the summer of 2005, Lempert USA’s lawyer introduced Respondent, Borcherding, and
Coventry to two investors, J.I. and R.R. (the “Emerald Investors”). The group developed a plan
to start a new broker-dealer, which became known as Emerald. Tr. 51, 71, 319; CX-29, at 5;
CX-51; CX-52; CX-53; CX-81. Respondent did not disclose Emerald to the Orlovs while he
was at Lempert USA. Tr. 95, 167.

A shareholder agreement was drafted in about August 2005. Tr. 51; CX-66, at 41.
Réspondent, Borcherding, Coventry, and the Emerald Investors signed the agreement in
September 2005. CX-51. The Emerald Investors agreed to contribute $250,000. Respondent,
Borcherding, Coventry agreed to establish the new broker-dealer as quickly as possible, to work

for it once established, and to continue to build the business at Lempert USA with the goal of

3 Respondent testified that the Orlovs had stopped putting money into the firm by March 2005. Tr. 47-48. In fact,
the Orlovs contributed $150,000 to the firm in March and $100,000 after March. CX-5 at 18.



~ bringing Lempert USA’s business to the new broker-dealer. However, Lempert USA had no
business until Ray Thomas (“Thomas”) joined the firm later in 2005, as a Series 24 sales
supervisor, and brought retail brokers to the firm. Tr. 47, 55-57, 130; CX-5, at 14; CX-51, at 5-
6.

Although he was still president and chief compliance officer at Lempert USA,
Respondent was Emerald’s president and chief compliance officer from the time it was formed in
October 2005. CX-3; Tr. 59-60. In late 2005 through early 2006, Respondent, Borcherding, and
Coventry continued to prepare for the move to their new broker-dealer. They hired a consultant
and an attorney to do the paperwork for the new firm. Tr. 59. In October 2005, Respondent told
the Emerald Investors he would stay at Lempert USA “in order to grow, maintain and bring a
functioning broker-dealer online from day one after approval,” and that he was taking action to
“continue to build the business, maintain it, and be able to move it with us.” Respondent hoped
to obtain FINRA'’s approval for Emerald by the beginning of 2006, and projected that he and the
others would bring enough business to Emerald to at least break even without additional cash
infusions. CX-81; Tr. 66, 73.

Respondent, Borcherding, and Coventry each received a total of between $25,000 and
$40,000 from the Emerald Investors in late 2005. Tr. 77-78, 366-367; CX-84.* Respondent told
the Emerald Investors, and testified at the hearing, that they did not keep the money they
received from the Emerald Investors, but used it to pay Lempert USA’s bills so they could build

the business and move it to Emerald. CX-81; Tr. 400-401.

* Respondent acknowledged receipt of at least $25,000. Tr. 168-170; CX-84. Borcherding testified that he received
$40,000. Tr. 366-367. Under the terms of the shareholder agreement, the three principals should have received the
same amount.

> The Hearing Panel did not find this assertion credible. It is also inconsistent with the demand in arbitration by
Respondent and Emerald against Borcherding, in which Respondent and Emerald sought to recover the $40,000
from Borcherding. CX-65. ,



Respondent signed a Uniform Application for Broker-Dealer Registration (Form BD) for
Emerald as the new firm’s president on December 22, 2005. The Form BD was submitted to
FINRA on January 19, 2006. CX-54; CX-55; Tr. 84. In January 2006, Respondent reported to
the Emerald Investors that there had been good progress in securing a lease for Emerald’s offices
and in building the Lempert USA business, and that he would soon execute an agreement with a
clearing firm. Respondent expressed optimism about the plans and projections for Emerald.
CX-84. Coventry signed a lease for office space for Emerald on March 22, 2006. CX-44, at 6;
Tr. 109. Emerald’s office was on the same floor as Lempert USA. CX-56; Tr. 107.

On June 30, 2006, FINRA notified Respondent that Emerald’s membership application
had been approved. Tr. 60.

c) Respondent Learns of Allegations Concerning the Orlovs’
European Operations

In early 2006, Respondent spoke to a Latvian lawyer concerning allegations of fraud in
the Orlovs’ European operations. The lawyer also told Respondent that the Orlovs had
represented that Lempert USA would participate in a merger, partnership, or other business
relationship with Lempert entities in Europe. Respondent informed the lawyer that these
representations concerning plans for a business relationship were false. On March 1, 2006, the
lawyer’s firm sent Respondent a letter following up on their conversations. The letter stated that
they represented clients who had invested with Adolph & Komorsky International (“AKI”), an
Austrian brokerage firm owned and operated by the Orlovs, and that the Orlovs were the subject
of criminal fraud proceedings in Austria. The Latvian attorneys claimed that the head of a
Lempert company in London (“Lempert London™) had signed an agreement representing that
Lempert USA would take over AKI’s obligations to the European investors and provide services

to AKI's European customers. CX-86, at 9-10, 12; Tr. 181-184.



On about March 22, 2006, FINRA received a letter from a Latvian investor, alleging that
there was a connection among Lempert USA, AKI, and a failed American brokerage firm. The
investor alleged that Lempert USA had been named as the manager of the customer’s funds, and
that someone from Lempert International had agreed that Lempert USA “takes all the obligations
of the bankrupt” AKI. CX-90. FINRA forwarded the letter to Respondent on March 31, 2006.
CX-90; Tr. 171-172. Respondent also received an undated letter from another Latvian investor
alleging fraudulent activities by Lempert London, enclosing a cooperation agreement between
Lempert London and Lempert USA that was signed by Milter. CX-4 at 29.

Respondent wrote to the Orlovs on March 23, 2006, concerning the allegations against
them in Europe, and making allegations concerning improper acts by Milter. CX-18; CX-88;
Tr. 195-197. The Orlovs were allegedly on vacation and did not respond. Tr. 192-193; CX-18,
at5.°

d) Respondent Learns that the Orlovs Plan to Fire Him

On about March 16, 2006, a week before Respondent wrote to the Orlovs concerning the
fraud allegations, an attorney representing Milter and the Orlovs sent a draft resolution of
Lempert USA’s board of directors to Milter at Lempert USA. The resolution stated that the
board would immediately terminate Respondent’s employment as president. CX-18 at 36;

Tr. 117-118. As Lempert USA’s chief compliance officer, Respondent reviewed all Lempert

USA e-mails. Respondent saw the e-mail with the draft resolution before he left Lempert USA.

® The Hearing Panel makes no findings with respect to the accuracy of the allegations concerning the Orlovs or
Milter. The allegations are hearsay of unproven reliability, and a finding would not be supported by the record. See,
e.g., Joseph Abbondante, Exchange Act Rel. No. 53066, 2006 SEC LEXIS 23, at *32-33 (Jan. 6, 2006), aff’d, 209
Fed. Appx. 6 (2d Cir. 2006); Dep’t of Enforcement v. Cuozzo, No. C9B050011, 2007 NASD Discip. LEXIS 12, at
#24, 112 (N.A_C. Feb. 27, 2007); Dep’t of Enforcement v. Belden, No. C05010012, 2002 NASD Discip. LEXTS 12,
at ¥22 (N.A.C. Aug. 13, 2002)..



He knew at least as early as March 23, 2006, that the owners intended to fire him as president.
Tr. 80, 112-113, 117, 118, 120, 193.

On March 30, 2006, the attorney for the Orlovs and Milter sent them an e-mail saying
that Respondent would soon be relieved of his position with Lempert USA. CX-89. Respondent
saw this e-mail before he left Lempert USA. Tr. 113, 116.

2. Respondent Leaves Lempert USA and Takes the Firm’s Books and
Records

In late March or early April 2006, Respondent and Thomas, Lempert USA’s sales
supervisor, met out of the office with the firm’s seven or eight registered representatives to
explain their plans to leave Lempert USA. All agreed to join Respondent, Thomas, and
Coventry in leaving the firm and associating with Emerald. Tr. 131-132, 414. On March 31,
2006, Respondent wrote 15 checks from Lempert USA’s bank account, totaling about $33,000,

“making payments to himself, other representatives who were leaving the firm, J.M. (the firm’s
sole clerical employee, who was leaving the firm with Respondent and the other representatives),
and vendors. CX-12, at 19 et seq.; Tr. 123. The checks required signatures from Respondent
and Borcherding, who co-signed the checks late in the afternoon of April 3. Tr. 126, 370. When
he signed the checks, Borcherding did not know that Respondent and most of the firm’s other
representatives were leaving Lempert USA that night. Tr. 127.

At some time on April 3, 2006, Forms U5 were filed for Respondent and the other
registered representatives who were leaving. Tr. 423-424. All Lempert USA employees left the
office on April 3 and resigned from the firm that night, except Borcherding and registered
representative Andy Shah, who were not aware of the others’ plan. Respondent and the others
waited for Borcherding to leave the office, then returned and took all of the firm’s books and

records except those that were in Borcherding’s, Shah’s, and Milter’s offices. They took order



tickets, accounting documents, customer files, employee files, the firm’s checkbook and check
register, bank statements, brokerage statements, FOCUS filings, compliance manuals,
incorporation documents, documents relating to investment deals, and all computer records. In
addition, they erased almost everything from Lempert USA’s computeré, and removed the
backup computer tapes.7 Tr. 132-137, 132, 320, 414, 331, 399; CX-5,at 1; CX-26,at 1,2, 7, 9;
CX-29, at 2-3; CX-42, at 2. They moved the documents to an office in the same building, where
Coventry had arranged to have space available. Tr. 143-144, 419. The documents were
subsequently moved to Emerald’s office. Tr. 421.

Before leaving on April 3, Respondent faxed a letter of resignation to the Orlovs in
Vienna. CX-85; Tr. 137. The other representatives who left submitted letters of resignation
addressed to Respondent as Lempert USA’s president and chief compliance officer. CX-85;
Tr. 129-130.

Borcherding arrived to a cleaned-out office on the morning of April 4, 2006. Tr. 319. It
appeared to him that everything had been taken but the files from his office. He found that
computer files had been deleted and the backup tapes had been taken. Tr. 319, 331. He called
the police. He also called the bank and reported that the firm’s checkbook had been stolen and
stopped payment on all checks. Tr. 321.

Because Emerald’s membership application had not yet been approved by FINRA,
Respondent and the others who left Lempert USA joined Success Trade. Tr. 146-147. Within
about 24 hours after leaving Lempert USA, the representatives had contacted all of their clients.

The clients also received a letter from the brokers following up on the telephone calls. Virtually

7 ¥.M.’s husband ran the computer firm that maintained Lempert’s e-mails. He assisted in the removal of computer
files and the erasure of Lempert USA’s computers. The husband’s firm subsequently received a contract to maintain
Emerald’s computers. Tr. 122.

10



all of Lempert USA’s clients transferred their accounts to Success Trade, and then to Emerald.
Tr. 68-69, 145-147, 149-150; CX-5, at 13.

Lempert USA initially hired a consultant to help it attempt to reconstruct its records.

Tr. 322-323. The consultant worked for about a week, until the firm hired a new principal to act
as a compliance officer. Tr.323. It took about a week to get account numbers so Borcherding
could access records online at the clearing firm. After working with the clearing firm for about
two weeks, Lempert USA was able to get trading records. Tr. 326-327. Borcherding eventually
spoke to the firm’s former clients, some of whom were confused about where their accounts
were, and were unaware their accounts had been moved from Lempert USA. Tr. 325.

At the time of the departure, Lempert USA was the subject of an on-site SEC
examination. Tr. 161-163. Respondent did not alert the SEC examiner to the fraud allegations
concerning the Orlovs until after the Respondent left the firm on April 3. Tr. 164. On the
morning of April 4, Respondent spoke to the SEC examiner, and to FINRA, about departing
from Lempert USA and removing the books and records. Tr. 161-162, 410. He and his attorney
met with three FINRA examiners on April 11, 2006, and told them about the departure from
Lempert USA, the removal of books and records, and the allegations concerning the Orlovs. Tr.
179, 249-250; CX-4.® Respondent did not offer to turn Lempert USA’s documents over to the
FINRA investigators because, he testified, he “didn’t think of it.” Tr. 415-416. Borcherding, on
behalf of Lempert USA, also met with FINRA on April 11. The FINRA examiners told
Borcherding that Lempert USA could do only liquidating transactions until FINRA was certain
that the firm was capital compliant. Tr. 251-252, 324-326. Lempert USA did not resume full

operations until August. Tr. 343.

8 FINRA's investigation began after Respondent met with FINRA examiners on April 11, 2006. Tr. 249, 254.
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3. Respondent’s Alleged Reasons for Removing the Files

Respondent testified that he and his colleagues removed books and records and erased

b2 1Y

files “defensively,” “to protect everyone” from the “criminals.” Tr. 190. The principal
“defensive” reéson advanced by Respondent was that “they” were going to forge the names of
the representatives who had left the firm on Lempert USA documents, harming the
representatives and the firm’s customers. Tr. 145-146, 401.°

Respondent testified that his group removed Lempert USA’s files to prevent the firm
from contacting clients, in order to protect the clients from being persuaded to make
inappropriate investments. Tr. 150-151; CX-5. His basis for this concern was that on one
occasion, when he was out of the office, Milter and one of the Orlovs allegedly tried
unsuccessfully to persuade the firm’s representatives to participate in marketing a questionable
investment in a penny stock with very high commission rates to the firm’s clients. Tr. 154-155.

Respondent also asserted that “they” were going to engage in some sort of scheme to
defraud the SIPC. Tr. 188. He testified that the fraudulent activity that would have taken place
after his departure would have involved a massive transfer of accounts from Europe, perhaps in
furtherance of the alleged plan to defraud the SIPC. Tr. 150.

The Hearing Panel did not find credible Respondent’s claim that he and his group took
the books and records to protect Lempert USA customers, the SIPC, and the departing
representatives from fraud. Respondent and his group took the books and records in furtherance
of their own economic interests. They had represented to the Emerald Investors that they were

building Lempert USA to move it to Emerald, and taking the books and records was consistent

® It is unclear who “they” were, since only Borcherding, Shah, and Milter remained at Lempert USA. There had
been no allegations concerning Borcherding and Shah, and Milter was not registered.
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with that plan. Furthermore, they offered to return the documents to Lempert USA only in return
for money.

If the concerns were truly defensive, there were other obvious and far more sensible,
ways to forestall any possible fraud. Respondent could have alerted the SEC examiner who was
in Lempert USA’s offices of the potential for fraud, or contacted FINRA. He also could have
alerted the clearing firm to the alleged fraudulent intentions of the Orlovs and Milter. If
Respondent’s motivation was to ensure that the books and records could not have been altered
without detection, he could have copied files and returned them to Lempert USA. He also could
have immediately returned certain of the books and records that could not have been used for
fraudulent purposes, such as the firm’s corporate documents. Furthermore, if the goal was to
have a copy of the records that could not be altered, then there was no need to erase Lempert
USA'’s computer files and remove the backup tapes. |

The Hearing Panel finds that Respondent took the books and records to further his own
interests and interests of those whom he led in leaving Lempert USA in establishing their new
business, and not for the purpose of protecting anyone from fraud.

4. The Eventual Return of Books and Records

On April 12, 2006, soon after Respondent departed from Lempert USA, the firm’s
attorney wrote to Respondent demanding the return of the books and records that he and his
group had removed. CX-59. Respondent testified that he had been ready to return the books and

records when Lempert USA stopped payment on the checks he had written on March 31. He
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testified that as of June 2006, he would have feturned the documents if he had gotten the money
represented by the checks. Tr. 214-215, 401.'°

Through counsel, ReSpcndent and at least some of the others who had left Lempert USA
asked for back pay, plus the money represented by the checks Respondent had written on March
31, as a condition for the return of the documents. On June 19, 2006, Lempert USA’s attorney
wrote to Respondent’s attorney, again demanding the return of the books and records, and noting
that Respondent and others who had left the firm had demanded money for the return of the
books and records. The attorney stated that “your clients have no right to hold [Lempert USA’s]
property, such as the Company’s checkbook, hostage and blackmail the Company for their
return.” Tr. 215; CX-64; CX-79, at O.

On June 28, 2006, Emerald, Respondent, Coventry, and Jeff Heller, ! filed an arbitration
claim against Lempert USA, Milter, the Orlovs, and Borcherding, seeking approximately
$300,000 in damages, primarily for back pay, and other relief."> No documents had been
returned at that time. The first documents were returned on October 25, 2006, after Lempert
USA had filed a motion to compel in the arbitration. CX-65; CX-69; CX-72; Tr. 220-224, 399-
400. Additional documents were returned to Lempert USA in response to additional motions to
compel and an order from the arbitrators. CX-73; CX-75. Respondent returned documents to
Lempert USA only in response to discovery in the arbitration. Tr. 231-232. Some documents

were never returned. CX-40; Tr. 338, 352-353.

10 Respondent has provided shifting explanations for precisely what happened and why. In his post-Complaint
response to FINRA’s Rule 8210 request of July 15, 2009, Respondent told FINRA that his group “temporarily
remove[d] some records (to be returned in 24 hours) in order to make copies,” that copies of some of the records
were made on April 4, and that his group had been prepared to return all of the records until they learned that
Lempert USA had stopped payment on the checks. CX-18 at 7. Respondent testified at the hearing that they did not
make copies because they did not have enough money. Tr. 144. If there was not enough money to make copies,
they could not have intended to make copies and return the documents in 24 hours.

I Heller had been Lempert USA’s FINOP. Tr. 101. He moved to Emerald and became its FINOP. CX-3.
*? Lempert USA and Borcherding filed counterclaims. CX-66; CX-67.
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B. Respondent Violated NASD Rule 2110 by Taking His Firm’s Books and
Records

NASD Conduct Rule 2110 requires a registered representative “in the conduct of his
business,” to “observe high standards of commercial honor and just and equitable principles of
trade.” Unethical conduct violates Rule 2110.” A violation of the Rule is based on the ethical
implications of a representative’s conduct, and does not depend on whether ‘the representative
has committed a legally cognizable wrong.'* Rule 2110 applies broadly to apply to all business-
related misconduct.”” “NASD Rule 2110 reaches beyond legal requirements and, among other
things, depends upon general rules of fair dealing, the reasonable expectations of the parties, and
marketplace practices.”’é A registered repfesentative owes a duty of loyalty to his firm, and a
breach of the duty of loyalty violates Rule 2110."

Respondent breached his ethical duties by removing his firm’s books and records, taking
property that was not his, and rendering the firm unable to operate. Such conduct violates the
ethical standards required of registered representatives. It was a gross deviation from reasonable

expectations and business practices, and violated Respondent’s duty of loyalty to his firm.

B See Dep’t of Enforcement v. Davenport, No. CO5010017, 2003 NASD Discip. LEXIS 4, at *§ (N.A.C. May 7,
2003).

1 See, . 8., Dep’t of Enforcement v. Foran, No. CRA990017, 2000 NASD Discip. LEXIS 8, at *13-14 (N.A.C. Sept.
1, 2000); Dep’t of Enforcement v. Shvarts, No. CAF980029, 2000 NASD Discip. LEXIS 6, at *12 (N.A.C. June 2,
2000). ‘

"5 Dep’t of Enforcement v. Davenport, 2003 NASD Discip. LEXIS 4, at *8-9.

' Dep’t of Enforcement v. Conway, No. E102003025201, 2010 FINRA Discip. LEXIS 27, at *29 (N.A.C. Oct. 26,
2010), appeal filed (S.E.C. Dec. 2, 2010) (citing Dep 't of Enforcement v. Shvarts, 2000 NASD Discip. LEXIS 6, at
*12).

1" See, e.g., David Arm, Exchange Act Rel. No. 28418, 1990 SEC LEXIS 3{15, at *23 (Sept. 7, 1990); Jay
Frederick Keeton, Exchange Act Rel. No. 31082, 1992 SEC LEXIS 2002, at *22 (Aug. 24, 1992); Louis Feldman,
Exchange Act Rel. No. 34933, 1994 SEC LEXIS 3428, at *8-9 (Nov. 3, 1994) (“In seeking to transfer the
[customer] accounts to his future employer, [respondent] acted solely out of self-interest, in a manner both contrary
to the interests of his employing broker-dealer, and indifferent to the interests of the mutual fund accountholders.”),
citing Michael T. McAuliffe, Exchange Act Rel. 21649, 1985 SEC LEXIS 2398, at *4, n. 3 (Jan. 14, 1985); Dep’t of
Enforcement v. Foran, 2000 NASD Discip. LEXIS 8, at *17-18.

15



Respondent seeks to justify his actions as defensive, taken to protect customers, the SIPC,
and the brokers who left the firm, including himself, from fraud. Such motives, even if proven,
would not excuse Respondent’s actions. To prove a violation of Rule 2110, “‘[b]Jad faith’ in the
sense of malictous intent or deceitfulness need not be establish(‘ad.”18 “Rule 2110 and the overall
regulatory scheme do not permit members and associated persons to engage in vigilante
justice.”"® If Respondent believed that there was potential for wrongful conduct, he had “many
lawful avenues to seek redress, including notifying [FINRA] or the SEC.”?® Although there was
an SEC examiner in Lempert USA’s office conducting an on-site examination, Respondent
failed to notify the examiner of possible improprieties until after he left with the documents. He
did not offer to turn the documents over to FINRA. He also could have notified the clearing firm
to be alert to possible improprieties in the customers’ accounts. He could have copied the
documents and returned them before leaving,” and could have copied computer files without
erasing the computers or taking the backup tapes. Instead, he chose a course of action that was
certain to shut down Lempert USA, and to facilitate Respondent’s move to his new firm.

The Hearing Panel finds that by removing the books and records from Lempert USA,

Respondent violated NASD Conduct Rule 2110.

'8 Dep’t of Enforcement v. Shvarts, 2000 NASD Discip. LEXIS 6, at *16; see also Heath v. SEC, 586 F.3d 122, 131-
139 (2d Cir. 2009), cert. denied, 2010 U.S. LEXIS 3029 (Apr. 5, 2010) (extensive discussion of analogous NYSE
rule, finding that unethical conduct violates the rule even in the absence of a finding of bad faith).

' Dep’t of Market Reg. v. Respondent, No. CMS030181, slip op. at 12 (N.A.C. June 9, 2005), available on FINRA’s
website at http://www finra.org/web/groups/industry/ @ip/ @enf/@adj/documents/nacdecisions/p0 14664.pdf.

04,

! The Hearing Panel does not find that it would have been proper to take copies of documents, but it clearly would
have been less harmful to Lempert USAtodoso. .
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IV. Respondent Violated FINRA Rules 8210 and 2010 by Failing to Respond to
FINRA’s Request for Information and Documents

A. Respondent Did Not Respond to FINRA’s Rule 8210 Request of July 15,
2009, Until After the Complaint Was Filed

On May 8, 2009, Enforcement sent a Wells notice to Respondent’s counsel, informing
him that a preliminary determination had been made to institute a disciplinary action against him
for removing the books and records from Lempert USA.” CX-17. Respondent responded to the
Wells notice on June 29, 2009, providing his version of the circumstances of his departure from
Lempert USA and the removal of the firm’s books and records. CX-18.

On July 15, 2009, pursuant to Rule 8210, a FINRA examiner sent a letter to Respondent,
asking 20 questions concerning statements in Respondent’s Wells submission, and requesting
documents relating to those statements. The request directed Respondent to respond by July 27.
CX-19. Respondent requested additional time to search for documents, and the examiner
granted him an extension to August 10, 2009. CX-20; Tr. 238. On August 11, Respondent again
requested additional time to respond, this time due to illness. CX-21. On August 20, the
examiner sent a Second Request, enclosing the request of July 15, 2009, and requiring a response
by September 3, 2009. CX-22; Tr. 240.

Respondent did not respond to the July 15 Rule 8210 request prior to the filing of the
Complaint. He testified that he worked on the response, but so much was happening that he
forgot to complete it and submit it to the examiner. He testified that the firm was being evicted,
the files were in disarray, there was no way of getting to the files, and his secretary left the firm,

all distracting him and making it difficult to respond. Tr. 385-386, 428.

* See Reg. Notice 09-17, at 3 (Mar. 2009), for a description of the Wells process.
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Respondent submitted a narrative response to the Rule 8210 request on April 29, 2010.
Citing the same difficulties to which he testified, he did not submit any documents. CX-23;
Tr. 241, 384-386.

| B. Respondent Violated FINRA Rules 8210 and 2010

FINRA Rule 8210 requires persons subject to FINRA’s jurisdiction to provide
information requested by FINRA in response to requests for information. Rule 8210 is FINRA’s
mechanism “to police the activities of its members and associated persons.”23 Rule 8210
“provides a means, in the absence of subpoena power, for [FINRA] to obtain from its members
information necessary to conduct investigations 72 “The failure to respond to [FINRA]
information requests frustrates [FINRA’s] ability to detect misconduct, and such inability in turn
threatens investors and markets.”” The failure to respond to a Rule 8210 request until after the
initiation of disciplinary action is considered a complete failure to respond, and a violation of
Rule 8210.%

Respondent violated FINRA Rules 8210 and 2010 by failing to respond to the request for
information served on July 15, 2009, until April 29, 2010, four months after the Complaint was

filed.

3 Howard Brett Berger, Exchange Act Rel. No. 58950, 2008 SEC LEXIS 3141, at *13 (Nov. 14, 2008) quoting
Richard J. Rouse, Exchange Act Rel. No. 32658, 1993 SEC LEXIS 1831, at *7 (July 19, 1993).

* See also, Dep’t of Enforcement v. Valentino, No. FPI010004, 2003 NASD Discip. LEXIS 15, at *15 (N.A.C. May
21, 2003), aff’d, 2004 SEC LEXIS 330 (Feb. 13, 2004); Joseph G. Chiulli, Exchange Act Rel. No. 42359, 2000 SEC
LEXIS 112, at *18 (Jan. 28, 2000).

3 PAZ Sec., Inc., Exchange Act Rel. No. 57656, 2008 SEC LEXIS 820, at *13 (Apr. 11, 2008), petition for
review denied sub nom. Paz Sec. v. SEC, 566 F.3d 1172, 2009 U.S. App. LEXIS 11500 (D.C. Cir. May 29, 2009).

*¢ Joseph Ricupero, Exchange Act Rel. No. 62891, 2010 SEC LEXIS 2988, at *12 (Sept. 10, 2010), appeal filed,
No. 10-4566 (2d Cir. Nov. 15, 2010) (“We have emphasized repeatedly that NASD should not have to initiate a
disciplinary action to elicit a response to its information requests made pursuant to Rule 8210.”). A violation of
Rule 8210 constitutes conduct inconsistent with just and equitable principles of trade and therefore also establishes a
violation of Rule 2010. /d. at *13, n.12.
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V. Sanctions
A. Sanctions for Taking Books and Records

There is no Guideline that is specifically applicable to the taking of books and records in
the FINRA Sanction Guidelines. (“Sanction Guidelines™ or “Guidelines”). An adjudicator may
look to analogous Guidelines in considering the sanction for violations that are not expressly
covered by the Guidelines.”” Enforcement cites the Guideline for recordkeeping violations as the
most analogous,28 arguing that Respondent’s violation caused Lempert USA to violate FINRA
and SEC recordkeeping requirements and is therefore an egregious recordkeeping violation.”

Characterizing the violation as recordkeeping misses the essence of the violation.
Respondent did not merely fail to make and preserve books and records; he took almost all of
them, virtually shutting down Lempert USA. Accordingly, the Hearing Panel has considered the
Principal Considerations in Determining Sanctions applicable to all violations, rather than
relying on a single Guideline.

Respondent’s misconduct resulted in injury to his member firm. Principal Consideration
No. 11. Lempert USA could not operate without books and records. It had no records of who its
customers were, and had to reconstruct its customer records by working with its clearing firm.
FINRA permitted the firm to conduct only liquidating transactions as a result of Respondent’s

actions. In addition, as Enforcement argues in support of its proposed sanctions, the removal of

27 «For violations that are not addressed specifically, Adjudicators are encouraged to look to the guidelines for
analogous violations.” Sanction Guidelines at 1. See, e.g., Dep’t of Enforcement v. McCrudden,
No. 2007008358101, 2010 FINRA Discip. 25, at *¥25 (N.A.C. Oct. 15, 2010).

8 See Sanction Guidelines at 30.

* For egregious recordkeeping violations, the Guidelines recommend a fine of $10,000 to $100,000, and a
suspension of more than 30 business days or a bar.

® Sanction Guidelines at 6-7.
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the firm’s books and records caused the firm to be non-compliant with the recordkeeping
obligations of SEC Rules 17a-3, 17a-4, and NASD Rule 3110.

Respondent’s misconduct resulted in the potential for Respondent’s monetary or other
gain. Principal Consideration No. 17. By taking all the customer records, Respondent made
certain that the brokers who moved with Respondent would have exclusive access to the Lempert
USA customers until Lempert USA could reconstruct its customer records. The books and
records were potentially helpful to the launch of Emerald by providing account histories for the
clients, employment histories for the employees, and compliance manuals. Respondent had
represented to the Emerald Investors that he would bring a functioning office to Emerald, and
having a full set of books and records helped to fulfill that promise.

Respondent’s misconduct was an intentional act. Principal Consideration No. 13. He
fully understood that he was taking Lempert USA’s records, and that he did not own them.
Respondent has not accepted responsibility for his misconduct. Principal Consideration No. 2.
Rather, he persists in his attempts to justify what he did with vague assertions that he was
protecting customers, the SIPC, or himself, from “criminals.” He fails to recognize thai such
“vigilante justice” is improper.

Respondent’s concern about the honesty of the Orlovs is not a mitigating factor. While
Respondent may have had genuine concems, the Hearing Panel finds that Respondent’s
motivation was financial and not altruistic. The hodgepodge of fraudulent scenarios was a post-

hoc justification for an economic decision.”

3! Bven if the Hearing Panel had found Respondent’s altruistic explanation credible, it would not have found the
explanation mitigating because there were other, far more reasonable, ways to protect the alleged intended victims.
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Enforcement seeks a one-year suspension and a $30,000 fine.’? Given the seriousness of
Respondent’s conduct, a one-year suspension is not sufficiently remedial. Respondent
~ orchestrated a scheme to take his firm’s property, caused substantial injury to the firm and
potential injury to the firm’s customers, and violated his duty to the firm. The Hearing Panel
finds that a two-year suspension is appropriate. The Hearing Panel finds that a fine of $20,000 is
sufficiently remedial, and, with the substantial suspension, will provide a sufficient deterrent to
future misconduct by Respondent.

B. Sanctions for Failure to Respond to Rule 8210 Request for Documents and
Information

The Guidelines provide that for a failure to respond to Rule 8210 requests, a bar is the
standard sanction for the responsible individual. Where mitigation exists, or the person did not
respond in a timely manner, the Guidelines suggest consideration of a suspension in any or all
capacities for up to two years. Sanction Guidelines at 35. Enforcement recommends a six-
month suspension and a fine of $20,000.%

In determining the appropriate sanctions, the Hearing Panel considered Respondent’s
compliance with several previous requests for information. Respondent responded to several
requests for information from FINRA, although typically not promptly, in 2006. FINRA
requested information from Respondent pursuant to Rule 8210 on March 31, May 23, July 20,
August 18, and October 20, 2006. CX-4; CX-7; CX-11; CX-14; CX-90; Tr. 171-172, 265, 269,
271-272. Respondent submitted responses to all of these requests, answering all questions,
except one about his financial situation. CX-5, at 27; CX-6; CX-8; CX-9; CX-10; CX-12; CX-

13; CX-16; Tr. 270-271, 287, 306-307. He also provided information concerning Lempert

32 Tr. 444,
3 7r. 444,
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USA’s finances, his departure from Lempert USA, and the Orlovs, to FINRA in connection with
Emerald’s application for FINRA membership.

Given Respondent’s history of responding to Rule 8210 requests, the Hearing Panel finds
that a six-month suspension and a $5,000 fine is sufficiently remedial. The suspensions shall run
consecutively.*

VI. Conclusion

Respondent John Joseph Plunkett is suspended for two years and fined $20,000 for taking
almost all of the books and records from his firm at the time of his resignation from the firm, in
violation of NASD Conduct Rule 2110. Respondent is suspended for an additional six months
and fined an additional $5,000 for failing to respond to a request for information, in violation of
FINRA Procedural Rule 8210 and Conduct Rule 2010. The suspensions shall run consecutively.
In addition, Respondents shall pay costs in the amount of $4,004.85, which represents the cost of
the hearing transcript together with a $750 administrative fee.

If this decision becomes the final disciplinary action of FINRA, the suspensions shall
become effective with the opening of business on February 7, 2011, and end on August 6, 2013.

The fine and costs shall become due and payable when Respondent returns to the industry.*

'HEARING PANEL.

By: Lawrence B. Bemard

** Michael Frederick Siegel, Exchange Act Rel. No. 58737, 2008 SEC LEXIS 2459, at *46 (Oct. 6, 2008)
{consecutive suspensions appropriate because “violations are different in nature and raise separate public interest
concerns™), aff 'd in part, rev'd in part on other grounds, 592 F.3d 147, {57-158 (D.C. Cir. 2010).

*% The Hearing Panel has considered and rejects without discussion all other arguments of the parties.
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Copies to: John J. Plunkett (via e-mail and first-class mail)
Elissa Meth Kestin, Esq. (via e-mail and first-class mail)
Julie K. Glynn, Esq. (via e-mail and first-class mail)
David R. Sonnenberg, Esq. (via e-mail)
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FINANCIAL INDUSTRY REGULATORY AUTHORITY
OFFICE OF HEARING OFFICERS

DEPARTMENT OF ENFORCEMENT,

Complainant, :' Disciplinary Proceeding
i No. 20060052598-01
V. i
g Hearing Officer — LBB
JOHN JOSEPH PLUNKETT :
(CRD No. 2321368), |
Respondent. :

NOTICE OF AMENDED HEARING PANEL DECISION

Enclosed is the Hearing Panel’s Amended Decision in this disciplinary proceeding dated
January 4, 2011 (Decision). This Decision will become the final decision of FINRA 45 days
after service of the Decision upon you unless either you or the Department of Enforcement
appeals to the National Adjudicatory Council (“NAC”), or the NAC calls the Decision for
review.

You may appeal to the NAC if you disagree with this Decision by filing é Notice of
Appeal within 25 calendar days after service of the Decision upon you. Your rights of appeal are
set forth in the Code of Procedure Rule 9311. If another Party files a Notice of Appeal you may
file a Notice of Cross-Appeal within five days after service of the Notice of Appeal. You should
read carefully the entire 9300 series of Rules in the Code of Procedure to understand fully and
protect your rights.

Upon appeal or review, the NAC may affirm, dismiss, modify, or reverse any of the

findings made by the Hearing Panel; and the NAC may affirm, modify, reverse, increase,



or reduce the sanctions imposed by the Hearing Panel, or may impose any other fitting
sanctions. Questions concerning the appeal process should be directed to the General Counsel’s
Office, FINRA, (202) 728-8071.

To appeal this Decision, you must file a written Notice of Appeal with the Office of
Hearing Officers at the following address: FINRA, Office of Hearing Officers, 1801 K Street,
- NW, Suite 301, Washington, DC 20006-1500. The following information must be included in
the Notice of Appeal: (1) the name of the disciplinary proceeding; (2) the docket number of the
disciplinary proceeding; (3) the name of the Party filing the appeal; (4) a statement of whether
~ oral argument before the NAC is requested; and (5) a brief statement identifying the findings,
conclusions, or sanctions to which you are taking exception. The NAC mayj, in its diécretion,
deem waived any issue not raised in the Notice of Appeal or the Notice of Cross Appeal. In

addition, the Notice of Appeal must be signed by you or your counsel.

%.«MW@ / 2 Bmm/

TLawrence B. Bernard
Hearing Officer

Dated: January 4, 2011

Copies to: John J. Plunkett (via e-mail and first-class mail)
Elissa Meth Kestin, Esq. (via e-mail and first-class mail)
Julie K. Glynn, Esq. (via e-mail and first-class mail)
David R. Sonnenberg, Esq. (via e-mail)



FINANCIAL INDUSTRY REGULATORY AUTHORITY
OFFICE OF HEARING OFFICERS

DEPARTMENT OF ENFORCEMENT,

: Disciplinary Proceeding
Complainant, ; No. 20060052598-01
\2 3 Hearing Officer - LBB
JOHN JOSEPH PLUNKETT : AMENDED HEARING PANEL
(CRD No. 2321368), : DECISION!
January 4, 2011
Respondent.

Respondent John Joseph Plunkett is suspended for two years and fined
$20,000 for taking his firm’s books and records at the time of his resignation
from the firm, in violation of NASD Conduct Rule 2110. Respondent is
suspended for an additional six months and fined an additional $5,000 for
failing to respond to a request for information, in violation of FINRA
Procedural Rule 8210 and Conduct Rule 2010. The suspensions shall be
served consecutively. Respondent is also ordered to pay costs.

Appearances

For the Department of Enforcement: Elissa Meth Kestin, Senior Regional Counsel, and Julie K.
Glynn, Senior Regional Counsel, New York, New York.

John Joseph Plunkett, pro se.
DECISION

The Department of Enforcement filed the Complaint in this disciplinary proceeding on

December 1, 2009, asserting two causes of action against Respondent John Joseph Plunkett

! This decision is amended to correct the dates of Respondent’s suspension.



Respondent™).? The First Cause of Action charges Respondent with engaging in conduct
inconsistent with just and equitable principles of trade, in violation of NASD Conduct Rule
2110, by taking almost all of the books and records from his firm when he, and most of the
firm’s registered representatives, resigned from the firm. The Second Cause of Action charges
Respondent with failing to respond to a FINRA request for information, in violation of FINRA
Procedural Rule 8210 and Conduct Rule 2010.

A hearing was held in New York City on September 27 and 28, 2010, before a Hearing
Panel composed of one current and one former member of the District 10 Committee, and a
Hearing Officer.
L Summary

A. First Cause of Action: Removal of Books and Records

Beginning in 2003, Respondent was the president aﬁd chief compliance officer of
Lempert Brothers International USA, Inc. (“Lempert USA™),> a FINRA member firm that he
helped establish. Lempert USA was owned indirectly by Roman and Edouard Orlov, Ukrainian
brothers who also owned brokerage firms in Europe. Lempgrt USA was unprofitable, and
stopped paying Respondent and other representatives in March 2005. In the summer of 2005,
Respondent and two other Lempert USA principals, Mitch Borcherding (“Borcherding”) and

Brian Coventry (“Coventry”), secretly began to form a new brokerage firm, Emerald

2 As of July 30, 2007, NASD consolidated with the member regulation and enforcement functions of NYSE
Regulation and began operating under a new corporate name, the Financial Industry Regulatory Authority (FINRA).
References in this decision to FINRA include, where appropriate, NASD. Following consolidation, FINRA began
developing a new FINRA Consolidated Rulebook. The first phase of the new consolidated rules became effective
on December 15, 2008, including certain conduct rules and procedural rules. See Regulatory Notice 08-57

(Oct. 2008). For the First Cause of Action, this decision relies on NASD Conduct Rule 2110, which was the
applicable rule at the time of Respondent’s alleged misconduct. For the Second Cause of Action, this decision relies
on FINRA Rules 8210 and 2010, which had been implemented prior to the alleged violation.

3 Lempert Brothers International USA, Inc. was related to other firms that included the name “Lempert.” Lempert
USA was owned by Lempert Holdings Establishment, a European holding company. CX-2; CX-5, at 5; CX-66, at
35. In this decision, “Lempert USA” refers solely to the American firm that was a FINRA member.



Investments, Inc. (“Emerald”), with plans to take Lempert USA’s business and brokers to their
new firm.

In early 2006, Respondent, Borcherding, and Coventry began to receive reports that the
Orlovs were engaged in fraud in their European operations. In March 2006, Respondent learned
that the Orlovs were about to fire him. In late March and early April 2006, Lempert USA was
the subject of an on-site SEC examination. Respondent did not inform the SEC examiner of the
fraud allegations concerning the Orlovs.

On the night of April 3, 2006, Respondent, Coventry, and several other Lempert USA
registered representatives resigned from the firm. They left the office and, when those who were
not included in their plans had left for the day, they went back and took almost all of the firm’s
original books and records, copied the firm’s computer files, and erased the files on the firm’s
computers. Respondent and the others soon established an office for Success Trade Securities,
Inc. (“Success Trade”), and moved to Emerald when its FINRA membership application was
approved. Respondent did not return the books and records for several months.

Respondent seeks to justify his actions by asserting that he acted to protect the firm’s
clients, European investors, the registered representatives who left the firm and the Securities
Investor Protection Corporation (“SIPC”) from frauds that the Orlovs would have committed.
The Hearing Panel finds that the true motivation was economic self-interest and not the
proteétion of others. Regardless of the true motivation, however, the Hearing Panel finds that
Respondent’s actions were inconsistent with the high standards of commercial honor required of

registered representatives, and violated NASD Conduct Rule 2110.



B. Second Cause of Action: Failure to Respond to a Request for Documents and
Information Pursuant to Rule 8210

Enforcement sent Respondent a Wells notice on May 8, 2009, notifyin,gr him that a

!
preliminary determination had been made to file a disciplinary action charging him with a

violation of NASD Rules for removing Lempert USA’s books and records. Ré:spondent
responded to the Wells notice on June 29, 2009. On July 15, 2009, a FINRA examiner served
Respoﬁdent with a Rule 8210 request seeking documents and information rela;ting to
Respondent’s response to the Wells notice. Respondent failed to submit a substantive response

: I
until several months after the Complaint was filed. By failing to provide documents and

{
information in response to the July 2009 request until after the Complaint was filed, Respondent
violated FINRA Procedural Rule 8210 and Conduct Rule 2010.

1L Respondent

Respondent first registered with a FINRA member firm in 1993. He was registered with
Lempert USA from August 13, 2003, through April 3, 2006. Respondent was co-president and
chief compliance officer during his first year at Lempert USA, then became the sole president
and chief compliance officer. CX-1; CX-2; CX-5, at 14; Tr. 44-45.

Although he was still employed by Lempert USA Respondent began his employment
with Emerald in October 2005. He remained employed in this capacity by Emerald until January
2010. CX-1; CX-3. When Respondent left Lempert USA, he registered with 5uwess Trade,
where he was employed from April 17, 2006, until July 11, 2006. When Respondent left
Success Trade, he registered with Emerald, where he was registered until I anuéry 4,2010. He

has not been registered with a member firm since January 2010. CX-1.



HI. Respondent Violated NASD Rule 2110 by Taking His Firm’s Books and Records
When He Left Lempert USA

A. Facts
1. Events Leading Up to Respondent’s Departure from Lempert USA
a) Lempert USA’s Struggles

Respondent was hired in August 2003 to help set up Lempert USA. Tr. 41-42. Lempert
USA was owned indirectly by the Orlovs, whose main office was in Vienna, Austria. CX-66, at
35; Tr. 94. George Milter (“Milter”), the Orlovs’ nephew, was their representative in the United
States. Milter was never registered with FINRA, but had an informal role with Lempert USA.
CX-66, at 35; Tr. 87, 204, 261, 318, 332. Borcherding helped to set up Lempert USA in late
2002. He was initially the firm’s executive vice-president, then its co-president with Respondent
when the firm first began operations, until Respondent became the sole presideﬁt. Borcherding
became a trader for the firm, primarily trading the owners’ capital. Tr.316; CX-5, at 14.
Coventry was hired to handle investment banking. Tr. 48; CX-5, at 14.

Lempert USA was never profitable. By March 2005, the firm was having financial
difficulties, and could not pay its employees, including Respondent.* Lempert USA stopped
paying Respondent in March 2005. CX-33, at 5; CX-42; CX-44, at 3; CX-46, at 2; CX-57, at
22-23; Tr. 47-48, 120-121, 317. As aresult of the financial situation, Respondent and other
Lempert USA principals told the owners that they would have to look for another firm with

which to associate, and they began to look for other employment. Tr. 318, 361-362.

* Respon;ient testified that the Orlovs had stopped putting money into the firm by March 2005. Tr. 47-48. In fact,
the Orlovs contributed $150,000 to the firm in March and $100,000 after March. CX-5 at 18.



b) Respondent and Other Lempert Principals Take Steps to Start
a New Broker-Dealer While Employed at Lempert USA

ﬁl the summer of 2005, Lempert USA’s lawyer introduced Respondent, Borcherding, and
Coventry to two investors, J.I. and R.R. (the “Emerald Investors™). The group developed a plan
to start a new broker-dealer, which became known as Emerald. Tr. 51, 71, 319; CX-29, at 5;
CX-51; CX-52; CX-53; CX-81. Respondent did not disclose Emerald to the Orlovs while he
was at Lempert USA. Tr. 95, 167.

A shareholder agreement was drafted in about August 2005. Tr. 51; CX-66, at 41.
Respondent, Borcherding, Coventry, and the Emerald Investors signed the agreement in
September 2005. CX-51. The Emerald Investors agreed to confribute $250,000. Respondent,
Borcherding, Coventry agreed to establish the new broker-dealer as quickly as possible, to work
for it once established, and to continue to build the business at Lempert USA with the goal of
bringing Lempert USA’s business to the new broker-dealer. However, Lempert USA had no
business until Ray Thomas (“Thomas”) joined the firm later in 2005, as a Series 24 sales
supervisor, and brought retail brokers to the firm. Tr. 47, 55-57, 130; CX-5, at 14; CX-51, at 5-
6.

Although he was still president and chief compliance officer at Lempert USA,
Respondent was Emerald’s president and chief compliance officer from the time it was formed in
October 2005. CX-3; Tr. 59-60. In late 2005 through early 2006, Respondent, Borcherding, and
Coventry continued to prepare for the move to their new broker-dealer. They hired a consultant
and an attorney to do the paperwork for the new firm. Tr. 59. In October 2005, Respondent told
the Emerald Investors he would stay at Lempert USA “in order to grow, maintain and bring a
functioning broker-dealer online from day one after approval,” and that he was taking action to

“continue to build the business, maintain it, and be able to move it with us.” Respondent hoped



to obtain FINRA’s approval for Emerald by the beginning of 2006, and projected that he and the
others would bring enough business to Emerald to at least break even without additional cash
infusions. CX-81; Tr. 66, 73.

Respondent, Borcherding, and Coventry each received a total of between $25,000 and
$40,000 from the Emerald Investors in late 2005. Tr. 77-78, 366-367; CX-84.° Respondent told
the Emerald Investors, and testified at the hearing, that they did not keep the money they
received from the Emerald Investors, but used it to pay Lempert USA’s bills so they could build
the business and move it to Emerald. CX-81; Tr. 400-401.°

Respondent signed a Uniform Application for Broker-Dealer Registration (Form BD) for
Emerald as the new firm'’s president on December 22, 2005. The Form BD was submitted to
FINRA on January 19, 2006. CX-54; CX-55; Tr. 84. In January 2006, Respondent reported to
4the Emerald Investors that there had been good progress in securing a lease for Emerald’s offices
and in building the Lempert USA business, and that he would soon execute an agreement with a
clearing firm. Respondent expressed optimism about the plans and projections for Emerald.
CX-84. Coventry signed a lease for office space for Emerald on March 22, 2006. CX-44, at 6;
Tr. 109. Emerald’s office was on the same floor as Lempert USA. CX-56; Tr. 107.

On June 30, 2006, FINRA notified Respondent that Emerald’s membership application

had been approved. Tr. 60.

* Respondent acknowledged receipt of at least $25,000. Tr. 168-170; CX-84. Borcherding testified that he received
$40,000. Tr. 366-367. Under the terms of the shareholder agreement, the three principals should have received the
same amount.

® The Hearing Panel did not find this assertion credible. It is also inconsistent with the demand in arbitration by
Respondent and Emerald against Borcherding, in which Respondent and Emerald sought to recover the $40,000
from Borcherding. CX-65.



©) Respondent Learns of Allegations Concerning the Orlovs’
European Operations

In early 2006, Respondent spoke to a Latvian lawyer concerning allegations of fraud in
the Orlovs’ European operations. The lawyer also told Respondent that the Orlovs had
rep:esented that Lempert USA would participate in a merger, partnership, or other business
relationship with Lempert entities in Europe. Respondent informed the lawyer that these
representations concerning plans for a business relationship were false. On March 1, 2006, the
lawyer’s firm sent Respondent a letter following up on their conversations. The letter stated that
they represented clients who had invested with Adolph & Komorsky International (“AKTI”), an
Austrian brokerage firm owned and operated by the Orlovs, and that the Orlovs were the subject
of criminal fraud proceedings in Austria. The Latvian attorneys claimed that the head of a
Lempert compémy in London (“Lempert London”) had signed an agreement representing that
Lempert USA would take over AKI’s obligations to the European investors and provide services
to AKI’s European customers. CX-86, at 9-10, 12; Tr. 181-184.

On about March 22, 2006, FINRA received a letter from a Latvian investor, alleging that
there was a connection among Lempert USA, AKI, and a failed American brokerage firm. The
investor alleged that Lempert USA had been named as the manager of the customer’s funds, and
that someone from Lempert International had agreed that Lempert USA “takes all the obligations
of the bankrupt” AKI. CX-90. FINRA forwarded the letter to Respondent on March 31, 2006.
CX-90; Tr. 171-172. Respondenfalso received an undated letter from another Latvian investor
alleging fraudulent activities by Lempert London, enclosing a cooperation agreement between
Lempert London and Lempert USA that was signed by Milter. CX-4 at 29.

Respondent wrote to the Orlovs on March 23, 2006, concerning the allegations against

them in Europe, and making allegations conceming improper acts by Milter. CX-18; CX-88;



Tr. 195-197. The Orlovs were allegedly on vacation and did not respond. Tr. 192-193; CX-18,
at5”’
d) Respondent Learns that the Orlovs Plan to Fire Him

On about March 16, 2006, a week before Respondent wrote to the Orlovs concerning the
fraud allegations, an attorney representing Milter and the Orlovs sent a draft resolution of |
Lempert USA’s board of directors to Milter at Lempert USA. The resolution stated that the
board would immediately terminate Respondent’s employment as president. CX-18 at 36;
Tr. 117-118. As Lempert USA’s chief compliance officer, Respondent reviewed all Lempert
USA e-mails. Respondent saw the e-mail with the draft resolution before he left Lempert USA.
- He knew at least as early as March 23, 2006, that the owners intended to fire him as president.
Tr. 80, 112-113, 117, 118, 120, 193.

On March 30, 2006, the attorney for the Orlovs and Milter sent them an e-mail saying
that Respondent would soon be relieved of his position with Lempert USA. CX-89. Respondent
saw this e-mail before he left Lempert USA. Tr. 113, 116.

2. Respondent Leaves Lempert USA and Takes the Firm’s Books and
Records

In late March or early April 2006, Respondent and Thomas, Lempert USA’s sales
supervisor, met out of the office with the firm’s seven or eight registered representatives to
explain their plans to leave Lempert USA. All agreed to join Respondent, Thomas, and
Coventry in léaving the firm and associating with Emerald. Tr. 131-132, 414. On March 31,

2006, Respondent wrote 15 checks from Lempert USA’s bank account, totaling about $33,000,

7 The Hearing Panel makes no findings with respect to the accuracy of the ailegations concerning the Orlovs or
Milter. The allegations are hearsay of unproven reliability, and a finding would not be supported by the record. See,
e.g., Joseph Abbondante, Exchange Act Rel. No. 53066, 2006 SEC LEXIS 23, at *32-33 (Jan. 6, 2006), aff"d, 209
Fed. Appx. 6 (2d Cir. 2006); Dep 't of Enforcement v. Cuozzo, No. C9B050011, 2007 NASD Discip. LEXIS 12, at
#24 n.12 (N.A.C. Feb. 27, 2007); Dep’t of Enforcement v. Belden, No. C05010012, 2002 NASD Discip. LEXIS 12,
at *22 (N.A.C. Aung. 13, 2002)..



making payments to himself, other representatives who were leaving the firm, J.M. (thé firm’s
sole clerical employee, who was leaving the firm with Respondent and the other representatives),
and vendors. CX-12, at 19 et seq.; Tr. 123. The checks required signatures from Respondent
ahd Borcherding, who co-signed the checks late in the afternoon of April 3. Tr. 126, 370. When
he signed the checks, Borcherding did not know that Respondent and most of the firm’s other
representatives were leaving Lempert USA that night. Tr. 127.

At some time on April 3, 2006, Forms U5 were filed for Respondent and the other
- registered representatives who were leaving. Tr. 423-424. All Lempert USA employees left the
office on April 3 and resigned from the firm that night, except Borcherding and registered
representative Andy Shah, who were not aware of the others’ plan. Respondent and the others
waited for Borcherding to leave the office, then returned and took all of the firm’s books and
records except those that were in Borcherding’s, Shah’s, and Milter’s offices. They took order
tickets, accounting'documents, customer files, employee files, the firm’s checkbook and check
’register, bank statements, brokerage statements, FOCUS filings, compliance manuals,
incorporation documents, documents relating to investment deals, and all computer records. In
addition, they erased almost everything from Lempert USA’s computers, and removed the
backup computer tapes.8 Tr. 132-137, 132, 320, 414, 331, 399; CX-5,at 1; CX-26,at 1,2,7, 9;
CX-29, at 2-3; CX-42, at 2. They moved the documents to an office in the same building, where
Coventry had arranged to have space available. Tr. 143-144, 419. The documents were
subsequently moved to Emerald’s office. Tr. 421.

Before leaving on April 3, Respondent faxed a letter of resignation to the Orlovs in

Vienna. CX-85; Tr. 137. The other representatives who left submitted letters of resignation

8 JM.’s husband ran the computer firm that maintained Lempert’s e-mails. He assisted in the removal of computer
files and the erasure of Lempert USA’s computers. The husband’s firm subsequently received a contract to maintain
Emerald’s computers. Tr. 122.
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addressed to Respondent as Lempert USA’s president and chief compliance officer. CX-85;
Tr. 129-130.

Borcherding arrived to a cleaned-out office on the moring of April 4, 2006. Tr. 319. It
appeared to him that everything had been taken but the files from his office. He found that
computer files had been deleted and the backup tapes had been taken. Tr. 319, 331. He called
the police. He also called the bank and reported that the firm’s checkbook had been stolen and
stopped payment on all checks. Tr. 321.

Because Emerald’s membership application had not yet been approved by FINRA,
Respondent and the others who left Lempert USA joined Success Trade. Tr. 146-147. Within
about 24 hours after leaving Lempert USA, the representatives had contacted all of their clients.
The clients also received a letter from the brokers following up on the telephone calls. Virtually
all of Lempert USA’s clients transferred their accounts to Success Trade, and then to Emerald.
Tr. 68-69, 145-147, 149-150; CX-5, at 13.

Lempert USA initially hired a consultant to help it attempt to reconstruct its records.

Tr. 322-323. The consultant worked for about a week, until the firm hired a new principal to act
as a compliance officer. Tr. 323. It took about a week to get account numbers so Borcherding
could access records online at the clearing firm. After working with the clearing firm for about
two weeks, Lempert USA was able to get trading records. Tr. 326-327. Borcherding eventually
spoke to the firm’s former clients, some of whom were confused about where their accounts
were, and were unaware their accounts had been moved from Lempert USA. Tr. 325.

At the time of the departure, Lempert USA was the subject of an on-site SEC
examination. Tr. 161-163. Respondent did not alert the SEC examiner to the fraud allegations

concerning the Orlovs until after the Respondent left the firm on April 3. Tr. 164. On the
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morning of April 4, Respondent spoke to the SEC examiner, and to FINRA, about departing
from Lempert USA and removing the books and records. Tr. 161-162,410. He and his attorney
met with three FINRA examiners on April 11, 2006, and told them about the departure from
Lempert USA, the removal of books and records, and the allegations concerning the Orlovs. Tr.
179, 249-250; cx-4.° Respondent did not offer to turn Lempert USA’s documents over to the
FINRA investigators because, he testified, he “didn’t think of it.” Tr. 415-416. Borcherding, on
behalf of Lempert USA, also met with FINRA on April 11. The FINRA examiners told
Borcherding that Lempert USA could do only liquidating transactions until FINRA was certain
that the firm was capital compliant. Tr. 251-252, 324-326. Lempert USA did not resume full
operations until August. Tr. 343.

3. Respondent’s Alleged Reasons for Removing the Files

Respondent testified that he and his colleagues removed books and records and erased

7 &4

files “defensively,” “to protect everyone” from the “criminals.” Tr. 190. The principal
“defensive” reason advanced by Respondent was that “they” were going to forge the names of
the representatives who had left the firm on Lempert USA documents, harming the
representatives and the firm’s customers. Tr. 145-146, 401.'°

Respondent testified that his group removed Lempert USA’s files to prevent the firm
from contacting clients, in order to protect the clients from being persuaded to make

inappropriate investments. Tr. 150-151; CX-5. His basis for this concern was that on one

occasion, when he was out of the office, Milter and one of the Orlovs allegedly tried

® FINRA'’s investigation began after Respondent met with FINRA examiners on April 11, 2006. Tr. 249, 254.

101t is unclear who “they” were, since only Borcherding, Shah, and Milter remained at Lempert USA. There had
been no allegations concerning Borcherding and Shah, and Milter was not registered.
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unsuccessfully to persuade the firm’s representatives to participate in marketing a questionable
investment in a penny stock with very high commission rates to the firm’s clients. Tr. 154-155.

Respondent also asserted that “they” were going to engage in some sort of scheme to
defraud the SIPC. Tr. 188. He testified that the fraudulent activity that would have taken place
after his departure would have involved a massive transfer of accounts from Europe, perhaps in
furtherance of the alleged plan to defraud the SIPC. Tr. 150.

The Hearing Panel did not find credible Respondent’s claim that he and his group took
the boqks and records to protect Lempert USA customers, the SIPC, and the departing
representatives from fraud. Respondent and his group took the books and records in furtherance
of their own economic interests. They had represented to the Emerald Investors that they were
building Lempert USA to move it to Emerald, and taking the books and records was consistent
with that plan. Furthermore, they offered to return the documents to Lempert USA only in return
for money.

If the concerns were truly defensive, there were other obvious and far more sensible,
ways to forestall any possible fraud. Respondent could have alerted the SEC examiner who was
in Lempert USA’s offices of the potential for fraud, or contacted FINRA. He also could have
alerted the clearing firm to the alleged fraudulent intentions of the Orlovs and Milter. If
Respondent’s motivation was to ensure that the books and records could not have been altered
without detection, he could have copied files and returned them to Lempert USA. He also could
have immediately returned certain of the books and records that could not have been used for
fraudulent purposes, such as the firm’s corporate documents. Furthermore, if the goal was to
have a copy of the records that could not be altered, then there was no need to erase Lempert

USA’s computer files and remove the backup tapes.
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The Hearing Panel finds that Respondent took the books and records to further his own
interests and interests of those whom he led in leaving Lempert USA in establishing their new
business, and not for the purpose of protecting anyone from fraud.

4. The Eventual Return of Books and Records

On April 12, 2006, soon after Respondent departed from Lempert USA, the firm’s
attorney wrote to Respondent demanding the return of the books and records that he and his
group had removed. CX-59. Respondent testified that he had been ready to return the books and
records when Lempert USA stopped payment on the checks he had written on March 31. He
testified that as of June 2006, he would have returned the documents if he had gotten the money
represented by the checks. Tr. 214-215, 401."!

Through counsel, Respondent and at least some of the others who had left Lempert USA
asked for back pay, plus the money represented by the checks Respondent had written on March
31, as a condition for the return of the documents. On June 19, 2006, Lempert USA’s attorney
wrote to Respondent’s attorney, again demanding the return of the books and records, and noting
that Respondent and others who had left the firm had demanded money for the return of the
books and records. The attorney stated that “your clients have no right to hold [Lempert USA’s]
property, such as the Company’s checkbook, hostage and blackmail the Company for their

return.” Tr. 215; CX-64; CX-79, at 9.

! Respondent has provided shifting explanations for precisely what happened and why. In his post-Complaint
response to FINRA’s Rule 8210 request of July 15, 2009, Respondent told FINRA that his group “temporarily
remove[d] some records (fo be returned in 24 hours) in order to make copies,” that copies of some of the records
were made on April 4, and that his group had been prepared to return all of the records until they learned that

I empert USA had stopped payment on the checks. CX-18 at 7. Respondent testified at the hearing that they did not
make copies because they did not have enough money. Tr. 144. If there was not enough money to make copies,
they could not have intended to make copies and return the documents in 24 hours. ’
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On June 28, 2006, Emerald, Respondent, Coventry, and Jeff Heller,'? filed an arbitration
claim against Lempert USA, Milter, the Orlovs, and Borcherding, seeking approximately
$300,000 in damages, primarily for back pay, and other relief."”’ No documents had been
returned at that time. The first documents were returned on October 25, 2006, after Lempert
USA had filed a motion to compel in the arbitration. CX-65; CX-69; CX-72; Tr. 220-224, 399-
400. Additional documents were returned to Lempert USA in response to additional motions to
compel and an order from the arbitrators. CX-73; CX-75. Respondent returned documents to
Lempert USA only in response to discovery in the arbitration. Tr. 231-232. Some documents
were never returned. CX-40; Tr. 338, 352-353.

- B. Respondent Violated NASD Rule 2110 by Taking His Firm’s Books and
Records

NASD Conduct Rule 2110 requires a registered representative “in the conduct of his
business,” to “observe high standards of commercial honor and just and equitable principles of
trade.” Unethical conduct violates Rule 2110."* A violation of the Rule is based on the ethical
implications of a representative’s conduct, and does not depend on whether the representative
has committed a legally cognizable wrong.”” Rule 2110 applies broadly to apply to all business-
related misconduct.'® “NASD Rule 2110 reaches beyond legal requirements and, among other

things, depends upon general rules of fair dealing, the reasonable expectations of the parties, and

12 Heller had been Lempert USA’s FINOP. Tr. 101. He moved to Emerald and became its FINOP. CX-3.
13 L empert USA and Borcherding filed counterclaims. CX-66; CX-67.

Y See Dep't of Enforcement v. Davenport, No. CO5010017, 2003 NASD Discip. LEXIS 4, at *8 (N.A.C. May 7,
2003).

'3 See, e.g., Dep’t of Enforcement v. Foran, No. C8A990017, 2000 NASD Discip. LEXIS 8, at *13-14 (N.A.C. Sept.
1, 2000); Dep’t of Enforcement v. Shvarts, No. CAF980029, 2000 NASD Discip. LEXIS 6, at *12 (N.A.C. June 2,
2000).

' Dep’t of Enforcement v. Davenport, 2003 NASD Discip. LEXIS 4, at *8-9.
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marketplace practices.”17 A registered representative owes a duty of loyalty to his firm, and a
,breach of the duty of loyalty violates Rule 2110.'®

Respondent breached his ethical duﬁts by removing his firm’s books and records, taking
property that was not his, and rendering the firm unable to operate. Such conduct violates the
ethical standards required of registered representatives. It was a gross deviation from reasonable
expectations and business practices, and violated Respondent’s duty of loyalty to his firm.

Respondent seeks to justify his actions as defensive, taken to protect customers, the SIPC,
and the brokers who left the firm, including himself, from fraud. Such motives, even if proven,
would not excuse Respondent’s actions. To prove a violation of Rule 2110, “*[b]ad faith’ in the
sense of malicious intent or deceitfulness need not be established.”" “Rule 2110 and the overall
‘rcgulatory scheme do not permit members and associated persons to engage in vigilante
justice.”20 If Respondent believed that there was potential for wrongful conduct, he had “many
lawful avenues to seek redress, including notifying [FINRA] or the SEC.”?! Although there was
an'SEC examiner in Lempert USA’s office conducting an on-site examination, Respondent

failed to notify the examiner of possible improprieties until after he left with the documents. He

17 Dep’t of Enforcement v. Conway, No. E102003025201, 2010 FINRA Discip. LEXIS 27, at *29 (N.A.C. Oct. 26,
2010), appeal filed (S.E.C. Dec. 2, 2010) (citing Dep 't of Enforcement v. Shvarts, 2000 NASD Discip. LEXIS 6, at
*{2).

18 See, e. 8., David Arm, Exchange Act Rel. No. 28418, 1990 SEC LEXIS 3115, at *23 (Sept. 7, 1990); Jay
Frederick Keeton, Exchange Act Rel. No. 31082, 1992 SEC LEXIS 2002, at *22 (Aug. 24, 1992); Louis Feldman,
Exchange Act Rel. No. 34933, 1994 SEC LEXIS 3428, at *8-9 (Nov. 3, 1994) (“In seeking to transfer the
[customer] accounts to his future employer, [respondent] acted solely out of self-interest, in a manner both contrary
to the interests of his employing broker-dealer, and indifferent to the interests of the mutual fund accountholders.”),
citing Michael T. McAuliffe, Exchange Act Rel. 21649, 1985 SEC LEXIS 2398, at ¥4, n. 3 (Jan. 14, 1985); Dep’t of
Enforcement v. Foran, 2000 NASD Discip. LEXIS 8, at *17-18.

' Dep’t of Enforcement v. Shvarts, 2000 NASD Discip. LEXIS 6, at *16; see also Heath v. SEC, 586 F.3d 122, 131-
139 (2d Cir. 2009), cert. denied, 2010 U.S. LEXIS 3029 (Apr. 5, 2010) (extensive discussion of analogous NYSE
rule, finding that unethical conduct violates the rule even in the absence of a finding of bad faith).

® Dep’t of Market Reg. v. Respondent, No. CMS030181, slip op. at 12 (N.A.C. June 9, 2005), available on FINRA’s
website at http://www.finra.org/web/groups/industry/ @ip/ @enf/ @adj/documents/nacdecisions/p014664.pdf.

Hid
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did not offer to turn the documents over to FINRA. He also could have notified the clearing firm
to be alert to possible improprieties in the customers’ accounts. He could have copied the
documents and returned them before lcaving,22 and could have copied computer files without
erasing the computers or taking the backup tapes. Instead, he chose a course of action that was
certain to shut down Lempert USA, and to facilitate Respondent’s move to his new firm.

The Hearing Panel finds that by removing the books and records from Lempert USA,
Respondent violated NASD Conduct Rule 2110.

IV.  Respondent Violated FINRA Rules 8210 and 2010 by Failing to Respond to
FINRA’s Request for Information and Decuments

A. Respondent Did Not Respond to FINRA’s Rule 8210 Request of July 15,
2009, Until After the Complaint Was Filed

On May 8, 2009, Enforcement sent a Wells notice to Respondent’s counsel, informing
him that a preliminary determination had been made to institute a disciplinary action against him
for removing the books and records from Lempert USA.> CX-17. Respondent responded to the
Wells notice on June 29, 2009, providing his version of the circumstances of his departure from
Lempert USA and the removal of the firm’s books and records. CX-18.

On July 15, 2009, pursuant to Rule 8210, a FINRA examiner sent a letter to Respondent,
asking 20 questions concerning statements in Respondent’s Wells submission, and requesting
documents relating to those statements. The request directed Respondent to respond by July 27.
CX-19. Respondent requested additional time to search for documents, and the examiner
granted him an extension to August 10, 2009. CX-20; Tr. 238. On August 11, Respondent again

requested additional time to respond, this time due to illness. CX-21. On August 20, the

*2 The Hearing Panel does not find that it would have been proper to take copies of documents, but it clearly would
have been less harmful to Lempert USA to do so.

B See Reg. Notice 09-17, at 3 (Mar. 2009), for a description of the Wells process.
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examiner sent a Second Request, enclosing the request of July 15, 2009, and requiring a response
by September 3, 2009. CX-22; Tr. 240.

Respondent did not respond to the July 15 Rule 8210 request prior to the filing of the
Complaint. He testified that he worked on the response, but so much was happening that he
forgot to complete it and submit it to the examiner. He testified that the firm was being evicted,
the files were in disarray, there was no way of getting to the files, and his secretary left the firm,
all distracting him and making it difficult to respond. Tr. 385-386, 428.

Respondent submitted a narrative response to the Rule 8210 request on April 29, 2010.
Citing the same difficulties to which he testified, he did not submit any documents. CX-23;

Tr. 241, 384-386.

B. prondént Violated FINRA Rules 8210 and 2010

FINRA Rule 8210 requires persons subject to FINRA’s jurisdiction to provide
information requested by FINRA in response to requests for information. Rule 8210 is FINRA’s
mechanism “to police the activities of its members and associated persons.”** Rule 8210
“provides a means, in the absence of subpoena power, for [FINRA] to obtain from its members
information necessary to conduct investigations.”zs “The failure to respond to [FINRA]
information requests frustrates [FINRA’s] ability to detect misconduct, and such inability in turn

2926

threatens investors and markets.”” The failure to respond to a Rule 8210 request until after the

% Howard Brett Berger, Exchange Act Rel. No. 58950, 2008 SEC LEXIS 3141, at *13 (Nov. 14, 2008) guoting
Richard J. Rouse, Exchange Act Rel. No. 32658, 1993 SEC LEXIS 1831, at ¥*7 (July 19, 1993).

%5 See also, Dep’t of Enforcement v. Valentino, No. FPI010004, 2003 NASD Discip. LEXIS 15, at *15 (N.A.C. May
21, 2003), aff'd, 2004 SEC LEXIS 330 (Feb. 13, 2004); Joseph G. Chiulli, Exchange Act Rel. No. 42359, 2000 SEC
LEXIS 112, at *18 (Jan. 28, 2000).

8 PAZ Sec., Inc., Exchange Act Rel. No. 57656, 2008 SEC LEXIS 820, at *13 (Apr. 11, 2008), petition for
review denied sub nom. Paz Sec. v. SEC, 566 F.3d 1172, 2009 U.S. App. LEXIS 11500 (D.C. Cir. May 29, 2009).
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initiation of disciplinary action is considered a complete failure to respond, and a violation of
Rule 8210.”

Respondent violated FINRA Rules 8210 and 2010 by failing to respond to the request for
information served on July 15, 2009, until April 29, 2010, four months after the Complaint was
filed.

V. Sanctions

A. Sanctions for Taking Books and Records

There is no Guideline that is specifically applicable to the taking of books and records in
the FINRA Sanction Guidelines. (“Sanction Guidelines” or “Guidelines”). An adjudicator may
look to analogous Guidelines in considering the sanction for violations that are not expressly
covered by the Guidelines.”® Enforcement cites the Guideline for recordkeeping violations as the
most analogous,” arguing that Respondent’s violation caused Lempert USA to violate FINRA
and SEC recordkeeping requirements and is therefore an egregious recordkeeping violation.*

Characterizing the violation as recordkeeping misses the essence of the violation.
Respondent did not merely fail to make and preserve books and records; he took almost all of

them, virtually shutting down Lempert USA. Accordingly, the Hearing Panel has considered the

?? Joseph Ricupero, Exchange Act Rel. No. 62891, 2010 SEC LEXIS 2988, at *12 (Sept. 10, 2010), appeal filed,
No. 10-4566 (2d Cir. Nov. 15, 2010) (“We have emphasized repeatedly that NASD should not have to initiate a
disciplinary action to elicit a response to its information requests made pursuant to Rule 8210.”). A violation of
Rule 8210 constitutes conduct inconsistent with just and equitable principles of trade and therefore also establishes a
violation of Rule 2010. /d. at *13,n.12. )

28 «For violations that are not addressed specifically, Adjudicators are encouraged to ook to the guidelines for
analogous violations.” Sanction Guidelines at 1. See, e.g., Dep’t of Enforcement v. McCrudden,
No. 2007008358101, 2010 FINRA Discip. 25, at *25 (N.A.C. Oct. 15, 2010).

¥ See Sanction Guidelines at 30.

¥ For egregious recordkeeping violations, the Guidelines recommend a fine of $10,000 to $100,000, and a
suspension of more than 30 business days or a bar.
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Principal Considerations in Determining Sanctions applicable to all violations, rather than
relying on a single Guideline.”*

Respondent’s misconduct resulted in injury to his member firm. Principal Consideration
No. 11. Lempert USA could not operate without books and records. It had no records of who its
customers were, and had to reconstruct its customer records by working with its clearing firm.
FINRA permitted the firm to conduct only liquidating transactions as a result of Respondent’s
actions. In addition, as Enforcement argues in support of its proposed sanctions, the removal of
the firm’s books and records caused the firm to be non-compliant with the recordkeeping
obligations of SEC Rules 17a-3, 17a-4, and NASD Rule 3110.

Respondent’s misconduct resulted in the potential for Respondent’s monetary or other
gain. Principal Consideration No. 17. By taking all the customer records, Respondent made
certain that the brokers who moved with Respondent would have exclusive access to the Lempert
USA customers until Lempert USA could reconstruct its customer records. The books and
records were potentially helpful to the launch of Emerald by providing account histories for the
clients, employment histories for the employees, and compliance manuals. Respondent had
represented to the Emerald Investors that he would bring a functioning office to Emerald, and
having a full set of books and records helped to fulfill that promise.

Respondent’s misconduct was an intentional act. Principal Consideration No. 13. He
fully understood that he was taking Lempert USA’s records, and that he did not own them.
Respondent has not accepted responsibility for his misconduct. Principal Consideration No. 2.

Rather, he persists in his attempts to justify what he did with vague assertions that he was

3 Sanction Guidelines at 6-7.
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protecting customers, the SIPC, or himself, from “criminals.” He fails to recognize that such
“vigilante justice” is improper.

Respondent’s concern about the honesty of the Orlovs is not a mitigating factor. While
Respondent may have had genuine concerns, the Hearing Panel finds that Respondent’s
motivation was financial and not altruistic. The hodgepodge of fraudulent scenarios was a post-
" hoc justification for an economic decision.*

Enforcement seeks a one-year suspension and a $30,000 fine.”> Given the seriousness of
Respondent’s conduct, a one-year suspension is not sufficiently remedial. Respondent
orchestrated a scheme to take his firm’s property, caused substantial injury to the firm and
potential injury to the firm’s customers, and violated his duty to the firm. The Hearing Panel
finds that a two-year suspension is appropriate. The Hearing Panel finds that a fine of $20,000 is
sufficiently remedial, and, with the substantial suspension, will provide a sufficient deterrent to

future misconduct by Respondent.

B. Sanctions for Failure to Respond to Rule 8210 Request for Documents and
Information

The Guidelines provide that for a failure to respond to Rule 8210 requests, a bar is the
standard sanction for the responsible individual. Where mitigation exists, or the person did not
respond in a timely manner, the Guidelines suggest consideration of a suspension in any or all
capacities for up to two years. Sanction Guidelines at 35. Enforcement recommends a six-

month suspension and a fine of $20,000.%*

32 Even if the Hearing Panel had found Respondent’s altruistic explanation credible, it would not have found the
explanation mitigating becaunse there were other, far more reasonable, ways to protect the alleged intended victims.

3 1r, 444,
3 Tr. 444.
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In determining the appropriate sanctions, the Hearing Panel considered Respondent’s
compliance with several previous requests for information. Respondent responded to several
requests for information from FINRA, although typically not promptly, in 2006. FINRA
requested information from Respondent pursuant to Rule 8210 on March 31, May 23, July 20,
August 18, and October 20, 2006. CX-4; CX-7; CX-11; CX-14; CX-90; Tr. 171-172, 265, 269,
271-272. Respondent submitted responses to all of these requests, answering all questions,
except one about his financial situation. CX-5, at 27; CX-6; CX-8; CX-9; CX-10; CX-12; CX-
13; CX-16; Tr. 270-271, 287, 306-307. He also provided information concerning Lempert
USA’s finances, his departure from Lempert USA, and the Orlovs, to FINRA in connéction with
ﬁmerald’s application for FINRA membership.

Given Respondent’s history of responding to Rule 8210 requests, the Hearing Panel finds
that a six-month suspension and a $5,000 fine is sufficiently remedial. The suspensions shall run
consecutively.®

V1. Conclusion

Respondent John Joseph Plunkett is suspended for two years and fined $20,000 for taking
almost all of the books and records from his firm at the time of his resignation from the firm, in
violation of NASD Conduct Rule 2110. Respondent is suspended for an additional six months
and fined an additional $5,000 for failing to respond to a request for information, in violation of

'FINRA Procedural Rule 8210 and Conduct Rule 2010. The suspensions shall run consecutively.
In addition, Respondents shall pay costs in the amount of $4,004.85, which represents the cost of

the hearing transcript together with a $750 administrative fee.

35 Michael Frederick Siegel, Exchange Act Rel. No. 58737, 2008 SEC LEXIS 2459, at *46 (Oct. 6, 2008)
{consecutive suspensions appropriate because “violations are different in nature and raise separate public interest
concerns™), aff d in pant, rev’d in part on other grounds, 592 F.3d 147, 157-158 (D.C. Cir. 2010).
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If this decision becomes the final disciplinary action of FINRA, the suspensions shall
become effective with the opening of business on March 7, 2011, and end with the close of
business on September 6, 2013. The fine and costs shall become due and payable when

Respondent returns to the industry.*®

HEARING PANEL.

_z S

By: Lawrence B. Bernard

Copies to: John J. Plunkett (via e-mail and first-class mail)
Elissa Meth Kestin, Esq. (via e-mail and first-class mail)
Julie K. Glynn, Esq. (via e-mail and first-class mail)
David R. Sonnenberg, Esq. (via e-mail)

% The Hearing Panel has considered and rejects without discussion all other arguments of the parties.
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Einzncial Industry Regulatory Authority

Jante €. Tumer Direct;” 202-728-8317
Counsel Feane: 202-728-8264

February 17, 2011

VIA CERTIFIED MAIL — FIRST-CLASS MAIL — ELECTRONIC MAIL

John J. Plunkett Leo F. Orenstein, Esq.

FINRA — Department of Enforcement
1801 K Street, NW

Washington, DC 20006

Re:  JounN JOSEPH PLUNKETT — COMPLAINT N0. 20060052598-01
Messrs. Plunkett and Orenstéin:

Please be advised that the Review Subcommittée-of FINRA®s National
Adjudicatory Council (“NAC™) has called the referenced case for review pursuant to
Rule 9312. The NAC will review the Hearing Panel’s amended decision of January
4, 2011, to review the sanctions imposed for each cause of action. The NAC may
supplemennt this review statement at a later time and identify additional issues for

review.

The parties to this matter are the Department of Enforcement, represented by
Leo F. Orenstein, Esq., and Plunkett, representing himself pro se. The parties™
addresses are listed in the heading of this letter. The Office of Hearing Officers
(“OHO”) is instructed to submit the récord in this maiter to this office on or before
‘Friday, March 11, 2011, and to provide a copy of the index to the record to the
“parties. Thereafter, this office will establish a briefing schedule for this reéview.

The parties may request oral argument before a NAC Subcommittee pursuant
to Rule 9341(a). The parties must request oral argurment within 15 days of service of
the NAC’s rotice of review: If oral argument is not requested within 15 days, the
NAC will review this matter based on the written record alone.

On review, the NAC may affirm, dismiss, or modify the findings of the
Hearing Panel, and may increase, decrease, or otherwise amend the sanctions
imposed. The NAC also may make findings affirming allegations that the Hearing
Panel dismissed, remand the case for further proceedings before the Hearing Panel,
and impose additional sarictions and hearing costs. The parties are encouraged to
familiarize themselves with Rule 9348, which sets forth the NAC’s powers with
‘respect to cases that are appealed or called for review. The proceedings before the
NAC will be conducted in accordance with FINRA’s Code of Procedure, as set forth

frvesior protection. Markel Integrity, LTE5 R Sleet W T 202728 8000
Washinglon, DI et finraong

20006-1506



John I. Plunkett

Leo F. Orensteiri, Esq.
February 17, 2011
Page -2-

in the Rule 9300 Series. A copy of these rules is attached, but also may be found at
hitp://finra.complinet.com.

A party who seeks to adduce additional evidence while a case is before the
NAC mist file a-motioni seeking leave to adduce additional evidence putsuant to Rule
9346(b). The motion miust be filed with this office no later than 30 days after OHO
transmits the record to this office and provides a copy of the index to-the record to-all
parties. The motion must describe each item of proposed new evidence, demonstrate
that there was good cause for failing to introduce the evidence below, and
demonstrate why the evidence is material to the proceeding. Any party who files a
motion to adduce additional evidence must serve a copy of the motion on all other
parties to this proceeding.

All communications with the Office of General Counisel regarding this case
miust be in writing and copies must be provided to all parties. These communications
will become part of the official record in this matter. Pursuantto Rule 9143, the
‘parties are directed iiot to engage i any €x parte communications with any attorney in
this office, or to contact any member of the NAC or NAC subcommittee assigned to
this matter. The parties:may direct questions to Deborah Baker, Senior Paralegal, at
202-728-8852.

Very truly vours,

 Jante C. Turnér

¢c:  Deborah Baker
Lawrence Bernard.
‘Catherine Bruns
Bernard Canepa
Christopher Dragos
Julie Glynn
‘Cindy Greer
Ashley-Rose Harris
Elissa Kestin
Andrew Perkins
Hans Reich
‘David Sonnenberg

Enclosures:  Rule 9300 et seq.
Rule 9143
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Subj: JOHN JOSEPH PLUNKETT - COMPLAINT NO. 2006005259801 i_“’ e

Date: 2/21/2012 3:36:02 P.M. Eastern Standard Time ‘:EQEPQ’EQ

From: dichelle.Parker@finra.or

o E— e

CC: eborah.Baker@finra.org, jante turner@finra.org .
= OFFICE OF THE SECRETRT

Attached is the NAC's decision in Dep’t of Enforcement v. Plunketi, FINRA
Complaint No. 2006005259801 (FINRA NAC Feb. 21, 2012). The NAC affirmed the
Hearing Panel’s findings, but modified the sanctions.

eckette O Frrder

FINRA

Office of General Counsel

1735 K Street, NW | Washington, DC 20004-1506
202 728-80346 w | 301 527 47541

www.finra.org
michelle.parker@finra.org

Confidentiality Notice: This email, including attachments, may include non-pu

Monday, April 30, 2012 AOL: JJbbeecckk



o

Financial Indusisy Reguistory Authority

Jante C. Tumer Telephane: 202-728-8317
Counsel — Appellate Group Facsimile:  202-728-8264
February 21, 2012

VIA MESSENGER

Elizabeth M. Murphy

Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549-1090

RE: JOHN JOSEPH PLUNKETT — COMPLAINT NO. 2006005259801
Ms. Murphy:

Enclosed is the National Adjudicatory Council’s decision for this matter.
FINRA’s Board of Govemnors did not call this matter for review, and the attached
decision of the National Adjudicatory Council is the final decision of FINRA.
Very truly yours,

— e

Jante C. Turner

Enclosures

Invester protection. Market integrity. 1735  Strect, BW t 202728 800G
Washington, DC wanafinra.org

20006-1506



BEFORE THE NATIONAL ADJUDICATORY COUNCIL

FINANCIAL INDUSTRY REGULATORY AUTHORITY

In the Matter of
Department of Enforcement, DECISION
Complainant, Complaint No. 2006005259801
vs. Dated: February 21, 2012
John Joseph Plunkett
Brooklyn, NY,
Respondent.

Respondent removed his firm’s books and records, erased the firm’s
electronic files and ecomputer servers, and failed to respond to FINRA
requests for information and documents. Held, findings affirmed and
sanctions modified.

Appearances

For the Complainant: Elisa Meth Kestin, Esq., Leo F. Orenstein, Esq., Department of
Enforcement, Financial Industry Regulatory Authority

For the Respondent: John Joseph Plunkett, Pro Se
Decision

A Review Subcommittee of the National Adjudicatory Council called this matter for
discretionary review to examine the sanctions imposed on John Joseph Plunkett in a Hearing
Panel decision issued on January 4, 2011. The Hearing Panel found that, when Plunkett resigned
from his firm, he took the firm’s books and records and erased the firm’s electronic files and
computer servers. The Hearing Panel also found that Plunkeit failed to respond to requests for
information and documents issued by FINRA staff. The Hearing Panel fined Plunkett $20,000
and suspended him in all capacities for two years for the misconduct involving the firm’s books
and records, and imposed an additional $5,000 fine and consecutive six-month suspension for the
failure to respond to the requests for information and documents. After an independent review of
the record, we eliminate the fines and suspensions that the Hearing Panel assessed and impose a
bar for each cause of action.



1. Factual Background

A. Plunkett

Plunkett entered the securities industry in August 1993. Between August 1993 and
January 2010, Plunkett remained registered with FINRA continuously, associating with several
current and former FINRA firms. Plunkett has not registered with FINRA, or associated with
another FINRA firm, since the termination of his registration in January 2010.

B. Lempert Brothers

At the time of the conduct in this case, Plunkett was associated with former FINRA firm,
Lempert Brothers International USA, Inc. (“Lempert Brothers”). Lempert Brothers was a
limited liability company based in New York and a wholly owned subsidiary of a holding
company based in Liechtenstein. Although the European holding company maintained legal
ownership of Lempert Brothers, de facto ownership of the firm rested with two Ukrainian
brothers, Roman and Eduard Orlov. The Orlovs resided in Austria and operated several broker-
dealers throughout Europe. The Orlovs authorized their nephew, George Milter, to act as their
representative in the United States.'

C. Plunkett’s Misconduct Involving Lempert Brothers’ Books and

Records

In August 2003, Lempert Brothers hired Plunkett to assist the company in establishing its
operations in the United States. He served as Lempert Brothers’ president and chief compliance
officer and registered through the firm as a general securities representative and principal.

1. Lempert Brothers Stops Payving Plunkett

Lempert Brothers was never profitable, and, by early 2005, there was not sufficient
capital for the firm to satisfy its ongoing obligations and pay its employees. Accordingly, in
March 2005, Lempert Brothers ceased funding salaries and expenses for all Lempert Brothers’
personnel, including Plunkett.

Around that time, Plunkett and several other registered representatives at Lempert
Brothers met with Milter to discuss the firm’s dire financial sitvation. They informed Milter, at
that meeting, that they intended to leave Lempert Brothers if the firm’s financial situation did not
improve. In early to mid-2005, Plunkett and the other registered representatives at Lempert
Brothers began to search for other employment opportunities.

2. Plunkett Establishes Emerald Investments

In the summer of 2005, while Plunkett was employed with Lempert Brothers as president
and chief compliance officer, he and two other registered representatives began forming a new

! Lempert Brothers was a member of FINRA from February 2004 until June 2010.
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broker-dealer, Emerald Investments, Inc. (“Emerald Investments”).2 Plunkett did not disclose
his involvement with Emerald Investments to the Orlovs or their representative, Milter.

Plunkett intended to remain at Lempert Brothers to continue growing its business, and
then transfer that business to Emerald Investments upon his departure from the firm. In
September 2005, for example, Plunkett and the other founding principals of Emerald Investments
identified investors for Emerald Investments and entered into an agreement with the investors for
the capitalization of the firm. Among other representations and warranties, Plunkett agreed to
“maintain the current base of operations [at Lempert Brothers] for as long as possible in order to
maintain the various businesses as long as possible and to facilitate ease of transfer to the new
broker-dealer.” Plunkett even projected that he and the other founding principals of Emerald
Investments would have sufficient business from their existing platform at Lempert Brothers to
fund the new broker-dealer without additional cash infusions.

Throughout late 2005 and early 2006, Plunkett and the founding principals of Emerald
Investments arranged to establish the new broker-dealer and sever ties with Lempert Brothers.
By March 2006, Emerald Investments had secured office space, executed a service agreement
with a clearing firm, and applied for FINRA membership.?

3. Lempert Brothers Prepares to Fire Plunkett

As Plunkett and the founding principals of Emerald Investments continued their
preparations to build Emerald Investments’ business and leave Lempert Brothers, Plunkett’s
relationship with the Orlovs began to deteriorate, and the Orlovs decided to terminate Plunkett.

On or about March 16, 2006, an attorney representing the Orlovs and Milter prepared a
draft resolution for Lempert Brothers’ board of directors’ approval and emailed the draft to
Milter for his review. The resolution called for the “immediate” removal and dismissal of
Plunkett as president of Lempert Brothers. On March 30, 2006, after the same attorney and
Plunkett had a disagreement about the production of certain documents in preparation for a
routine compliance examination, the attorney sent an email to the Orlovs and Milter, explaining
the circumstances of the disagreement and the compromise he had reached with Plunkett. Asthe
attorney concluded the summary of what had transpired, he noted, “[t]his of course may all be
academic as we will soon be relieving [Plunkett] of his position.” Plunkeit, as Lempert Brothers
chief compliance officer, reviewed all Lempert Brothers” email correspondence. Plunkett
admitted that he saw the aforementioned emails in late March 2006, and knew that the Orlovs

intended to fire him.

i

2 From October 2005 to April 2006, Plunkett served as president and chief compliance
officer of both Lempert Brothers and Emerald Investments.

3 In January 2006, Emerald Investments filed a Uniform Application for Broker-Dealer
Registration (“Form BD”), requesting FINRA membership. Plunkett signed the Form BD as
Emerald Investments’ president. FINRA approved Emerald Investments’ membership
application in June 2006.
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4. Plunkett Takes Lempert Brothers’ Books and Records

Faced with his imminent termination, Plunkett expedited his departure from Lempert
Brothers. Plunkett met outside of the Lempert Brothers” offices with the firm’s sales supervisor
and seven or eight of the firm’s registered representatives. At that meeting, Plunkett explained
his plan and timeframe to leave Lempert Brothers. Everyone in attendance agreed to join
Plunkett and associate with Emerald Investments.

On April 3, 2006, Plunkett and the departing personnel prepared and tendered letters of
resignation to Lempert Brothers and the Orlovs. A Lempert Brothers’ employee also filed a
Uniform Termination Notice for Securities Industry Registration (“Form U5”) on behalf of
Plunkett and each of the resigning registered representatives.

On the evening of April 3, 2006, Plunkett and the resigning employees waited for
Lempert Brothers® remaining personnel to leave for the day. After these individuals left,
Plunkett and the other resigning personnel took all of Lempert Brothers’ books and records,
except for those that were located in the offices of three other employees.*

At Plunkett’s direction, the former employees of Lempert Brothers took the firm’s
accounting documents, bank and brokerage statements, compliance manuals, customer files,
employee records, incorporation documents, order tickets, documents concerning pending
investment deals, and all electronic records, including the firm’s FOCUS Reports. Plunkett and
the other resigning employees also took office supplies and Lempert Brothers’ checkbook and
check register. Before departing, they erased Lempert Brothers’ electronic files and computer
servers. When the remaining Lempert Brothers employees arrived for work on April 4, 2006,
they discovered the cleared-out offices. Lempert Brothers contacted the police to report the
incident.

Within 24 hours, Plunkett and the other registered representatives who had left Lempert
Brothers contacted all of their customers and sent follow-up letters to provide the customers with
information concerning Emerald Investments. Virtually all of Lempert Brothers’ customers
iransferred their accounts to Emerald Investments.

5. Plunkett’s Misconduct Shuts Down Lempert Brothers for
Four Months

Lempert Brothers hired a consultant to reconstruct the firm’s missing books and records.
It took one week for Lempert Brothers to obtain customer account numbers to access the records
maintained at its clearing firm. After working with the clearing firm for two weeks, Lempert
Brothers obtained copies of trading records.

Lempert Brothers also engaged the services of an attomey. From April through June
2006, the attorney attempted to negotiate the return of the stolen books and records. Plunkett,

4 Plunkett and the other resigning employees did not remove anything from Milter’s office
or the offices of two registered representatives who intended to remain at the firm.
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however, refused to return the documents until Lempert Brothers agreed to provide each of the
former employees with back pay.

In the midst of these negotiations, Plunkett contacted FINRA staff to give his account of
what had transpired at Lempert Brothers. When FINRA staff learned that Lempert Brothers no
longer had access to its books and records, the staff informed the firm that it could only engage
in “liquidating transactions” until the firm could confirm its net capital compliance. Lempert
Brothers did not resume full operations until August 2006.

6. A FINRA Arbitration Panel Compels Plunkett to Return
Lempert Brothers® Books and Records

In June 2006, Plunkett, Emerald Investments, and several of Lempert Brothers® former
registered representatives filed arbitration claims against Lempert Brothers and its owners,
seeking approximately $300,000 in damages related to Lempert Brothers’ failure to pay salaries
in 2005 and 2006.° Lempert Brothers and its owners filed a counterclaim against Plunkett and
the other claimants, alleging, among other claims, that Plunkett and the former representatives
had stolen Lempert Brothers’ personal and intellectual property.

During the arbitration proceedings, Lempert Brothers twice moved to compel the
production of the books and records that Plunkett and the resigning employees had removed on
April 3, 2006. The first set of documents was returned on October 25, 2006, after Lempert
Brothers filed its initial motion to compel. Additional records were produced to Lempert
Brothers in response to the firm’s subsequent motion to compel, but only after the arbitrators
issued a production order. Although a majority of the documents were returned to Lempert
Brothers during the course of the arbitration, some documents were never produced.

The arbitration pane! issued its decision on May 16, 2007. The panel denied the claims
that Plunkett, Emerald Investments, and the other claimants had asserted during the arbitration
proceedings, and ordered them to pay fees and compensatory and punitive damages of
approximately $550,000 to Lempert Brothers and its owners.

D. Plunkett’s Failure to Respond to FINRA’s Requests for

Information and Documents

On May 8, 2009, Enforcement sent Plunkett and his attorney a Wells Notice, informing
them that FINRA had made a preliminary determination to initiate formal disciplinary
proceedings against Plunkett for his conduct involving Lempert Brothers’ books and records.
Plunkett submitted a response to the Wells Notice on June 29, 2009. Plunkett’s response
explained the circumstances surrounding his departure from Lempert Brothers. The response
also referred to documents, which he did not attach to the submission, and individuals that he did

not identify by name.

> See Emerald Invs., Inc. v. Lempert Bros. Int’l USA, Inc., Case No. 06-03216, 2007 NASD
Arb. LEXIS 531, at *1 (NASD Arbitration May 16, 2007).
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On July 15, 2009, FINRA staff sent to Plunkett a request for information and documents
made pursuant to FINRA Rule 8210. The request asked Plunkett to provide copies of the
documents and identify the individuals referenced in his response to the Wells Notice. The letter
requested a response by July 27, 2009. On July 27, 2009, Plunkett requested an extension of
time to respond to the request. He stated that he required additional time to search for the
documents. The staff granted Plunkett an extension until August 10, 2009. Plunkett, however,
did not respond to the request by August 10, 2009. On August 11, 2009, Plunkett requested
additional time to respond. He stated that he could not respond at that time because he was ill.

On August 20, 2009, FINRA staff sent Plunkett a second request for information and
documents made pursuant to FINRA Rule 8210. The second request enclosed a copy of the
original request from July 15, 2009, and required Plunkett to respond no later than September 3,
2009. Plunkett submitted a written narrative response to the request for information and
documents seven months later, on April 29, 2010. Plunkett did not provide any documents with
the response.

1. Procedural Background

FINRA initiated the investigation of this matter after Plunkett met with FINRA staff in
April 2006 to explain his departure from Lempert Brothers and his rationale for taking the firm’s
books and records. Enforcement filed the complaint on December 1, 2009, alleging that
Plunkett’s misconduct involving Lempert Brothers® books and records violated NASD Rule
2110. Enforcement also alleged that Plunkett failed to respond to FINRA requests for
information and documents, in violation of FINRA Rules 8210 and 2010. A two-day hearing
took place in New York in September 2010. Plunkett, a FINRA examiner, and a representative
of Lempert Brothers testified at the hearing.

The Hearing Panel issued its decision in January 2011, finding that Plunkett violated
FINRA’s rules, as alleged in the complaint. The Hearing Panel fined Plunkett $20,000 and
suspended him in all capacities for two years for the misconduct invelving the firm’s books and
records and imposed an additional $5,000 fine and consecutive six-month suspension for the
failure to respond to the requests for information and documents.

1l Legal Findings

Although our consideration of this case focuses primarily on sanctions, we briefly review,
and affirm, the Hearing Panel’s findings and conclusions related to Plunkett’s misconduct.

A. Plunkett’s Misconduct Involving Lempert Brothers® Books and
Records

When Lempert Brothers stopped funding the salaries of its employees, Plunkett decided
to leave the firm to establish his own broker-dealer, Emerald Investments. As Plunkett arranged
for this transition from Lempert Brothers to Emerald Investments, he learned that Lempert
Brothers intended to fire him and hastened his departure from the firm. During his departure,
Plunkett implemented an exit strategy, which was guaranteed to cripple Lempert Brothers.



Plunkett summoned the other resigning employees of Lempert Brothers, and at Plunkett’s
direction, the resigning employees took nearly all of Lempert Brothers” books and records.
Plunkett also directed the resigning employees to erase the firm’s electronic files and computer
servers. In one day, Plunkett rendered Lempert Brothers inoperable for months and succeeded in
granting himself exclusive access to Lempert Brothers® customers, without regard to the effect of
his actions on the firm or its customers.

Plunkett’s conduct in this case represented a gross deviation from the standards expected
of those employed in the securities industry, trampled ethical boundaries and standards of
commercial honor, and violated NASD Rule 21 105

B. Plunkett’s Failure to Respond to FINRA’s Requests for

Information and Documents

FINRA staff properly served Plunkett with requests for information and documents on
July 15 and August 20, 2009. Despite Plunkett’s admitted receipt of these requests, he did not
provide a response for nine months, until April 2010. When Plunkett finally responded to the
requests for information and documents, he supplied only a written narrative. He did not proffer
any documents. By failing to provide the information and documents by the date prescribed in
FINRA’s requests, Plunkett violated FINRA Rules 8210 and 2010. See PAZ Secs., Inc.,
Exchange Act Rel. No. 57656, 2008 SEC LEXIS 820, at *13 (Apr. 11, 2008) (“The failure to
respond to [FINRA] information requests frustrates [FINRA ’s] ability to detect misconduct, and
such inability in turn threatens investors and markets.™), gff’d, 566 F.3d 1172 (D.C. Cir. 2009).

Iv. Sanctions

The Hearing Panel fined Plunkett $20,000 and suspended him in all capacities for two
years for the misconduct involving the firm’s books and records and imposed an additional
$5,000 fine and consecutive six-month suspension for the failure to respond to the requests for
information and documents. Our review of the record in this case, however, suggests that the
Hearing Panel grossly misjudged the gravity of Plunkett’s misconduct and the effect of that

6 We discuss the rules in effect when the conduct occurred. NASD Rule 2110 states that,
“[A] member, in the conduct of his business, shall observe high standards of commercial honor
and just and equitable principles of trade.” The rule is not limited to legal conduct, but
incorporates broad ethical principles. See Jay Frederick Keeton, 50 S.E.C. 1128, 1134 (1992).
NASD Rule 0115 subjects associated persons 1o all rules applicable to FINRA firms.

7 A violation of FINRA Rule 8210 constitutes conduct inconsistent with just and equitable
 principles of trade, and violates FINRA Rule 2010. See Joseph Ricupero, Exchange Act Rel.

No. 62891, 2010 SEC LEXIS 2988, at *13 n.12 (Sept. 10, 2010), appeal docketed, No. 10-4566
(2d Cir. Nov. 15, 2010). NASD Rule 2110 was transferred without change to FINRA’s
consolidated rulebook and codified as FINRA Rule 2010, which became effective on December
15, 2008. See FINRA Regulatory Notice 08-57, 2008 FINRA LEXIS 50, at *32-33 (Oct. 2008),
Associated persons are subject to the duties and obligations of FINRA Rule 2010 pursuant to
FINRA Rule 0140.
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misconduct on Lempert Brothers’ customers, the firm, and FINRA. As discussed in further
detail below, we bar Plunkett for each cause of action.

Al Plunkett’s Disciplinary History

We note that the Hearing Panel] failed to consider P]unkett’s relevant disciplinary history,
which is an aggravating factor applicable to each violation.® In May 2000, without admitting or
denying the allegations, Plunkett consented to a settlement with FINRA for acting as a general
securities principal without the proper qualifications and registrations. FINRA fined Plunkett
$7,500 and suspended him in all principal capacities for 15 days for the violation.

Plunkett experienced an additional disciplinary event more recently, in January 2010, one
month after Enforcement filed the complaint in this matter. In January 2010, FINRA initiated
proceedings against Plunkett because he failed to pay the arbitration award entered in favor of
Lempert Brothers. As a result of the proceedings, Plunkett is suspended from associating with
any FINRA member, and will remain so, until he pays the arbitration award. Mindful that
FINRA'’s Sanction Guidelines (“Guidelines™) favor more severe disciplinary sanctions for
recidivists, we examine the specific causes of action at issue in this case.

B. Plunkett’s Misconduct Involving Lempert Brothers® Books and

Records

Enforcement recommends that we consider the Guidelines for recordkeeping violations to
inform our sanctions determination.” We, however, find that the application of the Guidelines
for recordkeeping violations is not helpful here. To characterize Plunkett’s actions as a
recordkeeping violation oversimplifies the misconduct and fails to capture the essence of what
had transpired between Plunkett and Lempert Brothers. When Plunkett decided to resign from
Lempert Brothers, he took the firm’s books and records and erased the firm’s electronic files and
computer servers, guaranteeing that Lempert Brothers would be inoperable when he left. While
Plunkett’s misconduct generally involves books and records, this is not a recordkeeping
violation, and we decline to apply those Guidelines in this context. Rather, we rely on the
“General Principles Applicable to All Sanction Determinations” and the “Principal
Considerations in Determining Sanctlons which we apply in every disciplinary case, to assist
our formulation of sanctions here. "

§ See FINRA Sanction Guidelines, at 6 (2011) (Principal Considerations in Determining
Sanctions, No. 1) (considering respondent’s disciplinary history), hitp://www.finra.org/web/
groups/industry/@ip/@enf/@sg/documents/industry/p011038.pdf [hereinafter Guidelines].

4 See id. at 1 (Overview) (“For violations that are not addressed specifically, [a]djudicators
are encouraged to look to the guidelines for analogous violations”), 29 (Recordkeeping
Violations).

10 See id. at 2-5 (General Principles Applicable to All Sanction Determinations), 6-7
(Principal Considerations in Determining Sanctions).
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As we review the Hearing Panel’s decision, we are concerned that the decision and the
resulting sanctions do not adequately address the harm caused by Plunkett’s misconduct. The
injurious effects of Plunkett’s misconduct on Lempert Brothers are obvious. Less obvious,
however, i IS the substantial risk that Plunkett’s misconduct imposed on Lempert Brothers’
customers.!! Plunkett’s misconduct impeded the Lempert Brothers’ ability to comply with basic
requirements necessary for customer protection. For example, without access to its books and
records, the firm was unable to ensure that it had sufficient capital to meet net capital
requirements and could not conduct the due dxhgence necessary to provide customers with
investment advice or respond to their requests."

We also are troubled by the fact that Plunkett transferred the customer files and accounts
from Lempert Brothers to Emerald Investments without notifying the customers that he intended
to do so. Although many of the former customers of Lempert Brothers agreed to move their
accounts with Plunkett to Emerald Investments, they did so after Plunkett already had removed
the records from Lempert Brothers’ offices. The fact that Plunkett assumed control of
customers’ records without their consent, risked their assets to transfer their accounts to Emerald
Investments, and held their records hostage for his personal gain is intolerable and presents a
significant aggravating factor under the circumstances presented.

That being said, we are mindful of the effect of Plunkett’s misconduct on Lempert
Brothers and note that the misconduct not only rendered the firm inoperable for four months, but
also hindered the firm’s ability to comply with a host of financial and operauonal rules.
Lempert Brothers had to engage in extraordinary and costly measures to regain possession of its
books and records from Plunkett. The fact that, despite these efforts, Plunkett never returned
several documents is problematic and aggravating.

We also consider the intentional and self-serving nature of Plunkett’s misconduct.™
Throughout the proceedings before the Hearing Panel, Plunkett asserted that he took Lempert
Brothers’ books and records because he had concerns that the Orlovs were engaged in fraudulent
activities abroad, and he wanted to protect the interests of his customers.'> The evidence,

1 See id at 6 (Principal Considerations in Determining Sanctions, No. 11) (considering
whether misconduct resulted in direct or indirect injury to investing public).

12 After Plunkett removed the books and records, Lempert Brothers could not identify its
customers.

13 See Guidelines at 6 (Principal Considerations in Determining Sanctions, No. 11)
{considering whether misconduct resulted in injury to firm).

1 See id. at 7 (Principal Considerations in Determining Sanctions, Nos. 13, 17) (considering
whether misconduct was intentional and resulted in monetary or other gain).

- In March 2006, Plunkett received reports that the Orlovs were engaged in fraud in their
European operations. Plunkett received letters from a Latvian attorney and investor, claiming
that the Orlovs were the subject of criminal fraud proceedings in Austria. FINRA received
similar correspondence from a Latvian investor around this same time and forwarded the letter to
Plunkett for his review. We, like the Hearing Panel, make no findings with respect to the

[Footnote continued on next page]



-10 -

however, supports the conclusion that Plunkett’s motivation for the misconduct was financial,
not altruistic, and that his concern about the Orlovs’ activities was nothing more than a post hoc
justification for his prior economic decision.

We highlight the temporal proximity of Plunkett’s review of emails in late March 2006,
revealing his imminent termination from Lempert Brothers, with his departure from the firm in
April 2006, and conclude that Plunkett left Lempert Brothers in anticipation of his discharge.

We also consider the violation and note how it benefitted Emerald Investments, and
consequently, Plunkett. The books and records that Plunkett took from Lempert Brothers,
including customer account records and histories, provided Emerald Investments with an
established base of customers. Other documents that Plunkett removed, such as compliance
manuals and employee records, assisted Emerald Investments’ launch as a full-functioning
broker-dealer.

Indeed, if there were any doubt about Plunkett’s motivation, we need only consider the
fact that he erased Lempert Brothers® electronic files and computer servers, an act intended to
provide him with exclusive access to Lempert Brothers’ customers. If Plunkett believed that the
Orlovs were engaged in fraudulent activities, as he claims, he had far less drastic alternatives at
his disposal to address the situation, including notifying FINRA or the Commission.'® Instead,
he initiated an intentional and risky course of conduct, which by design benefitted him and his
newly-formed broker-dealer, at the expense of Lempert Brothers and its customers. Our review
of this case leads us to conclude that the Hearing Panel’s sanctions are inadequate to remedy
Plunkett’s misconduct and insufficient to deter Plunkett from engaging, again, in the type of
misconduct presented here. We therefore bar Plunkett for his misconduct involving Lempert
Brothers® books and records.

C. Plunkett’s Failure to Respond to FINRA’s Requests for

Information and Documents

As we turn to the issue of sanctions for Plunkett’s failure to respond to FINRA’s requests
for information and documents, we note that Plunkett did not respond to the information requests
until April 2010, four months after Enforcement had filed the complaint in this matter. When a
respondent does not respond to a request for information and documents until after FINRA files
a complaint, the Guidelines instruct adjudicators to apply the presumption that the respondent’s

[cont’d]

validity of the claims against the Orlovs because the accusations in the letters were not supported
by any further evidence. In addition, to the extent the allegations are true, they do not mitigate
Plunkett’s misconduct. See Dist. Bus. Conduct Comm. v. Aspen Capital Group, Complaint No.
C3A940064, 1997 NASD Discip. LEXIS 53, at *11 (NASD NBCC Sept. 19, 1997) (explaining
that third-party’s potential wrongdoing had no bearing on respondent’s misconduct).

1é In late March and early April 2006, Lempert Brothers was the subject of a routine
Commission examination.
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failure constitutes a complete failure to respond.!” Consistent with the Guidelines, we apply the
presumption here.

The Guidelines state that a bar is standard when an individual fails to respond in any
manner to a request for information and documents.'® Where mitigation exists, the Guidelines
suggest a suspensxon in any or all capacities for up to two years and a fine of $25,000 to
$50,000." In assessing sanctions, the Guidelines advise adjudlcators to consider the importance
of the information requested as viewed from FINRA’s perspective.”

In this instance, the information and documents that FINRA requested not only were
important to determine whether FINRA should proceed with formal disciplinary action against
Plunkett, but also to assist FINRA’s investigation of the Orlovs. When Plunkett provided
FINRA with the response to his Wells Notice, he asserted that there were individuals and
documents that substantiated his claims against the Orlovs and supported his rationale for
leaving the firm and taking the firm’s books and records with him. Plunkett’s failure to provide
the requested information and documents frustrated FINRA’s investigation and curtailed
FINRA'’s ability to verify Plunkett’s claims, particularly as it related to the Orlovs’ purportedly
fraudulent activities. ‘

We also examined the record for evidence of mitigation, but conclude that no such
evidence exists. In so holding, we carefully considered the explanations that Plunkett proffered
for his failure to respond to the requests. Plunkett noted that his secretary’s departure from the
firm, the misfiling of some documents, the offsite storage of other documents, and the general
disarray of his office left him unable to comply with the requests for information and documents
issued in this case. These considerations, however, are not mmgatmg and have no bearing on
Plunkett’s comphance obligations under FINRA Rule 8210.2' We expect individuals, as well as
FINRA firms, to assign the utmost priority to responding to FINRA’s Rule 8210 requests.”

As we consider the importance of the information that FINRA sought and the dearth of
evidence of mitigation, we conclude that the record supports assessing Plunkett with the standard
sanction for failing to respond in any manner to a request for information and documents. We

1 See Ricupero, 2010 SEC LEXIS 2988, at *12; Guidelines, at 33 n.1 (Failure to Respond
to Requests Made Pursuant to FINRA Rule 8210).

18 See Guidelines, at 33.

19 See id.

20 See id.

2 See Ricupero, 2010 SEC LEXIS 2988, at *20 (rejecting applicant’s claim that his
inability to locate documents should lessen severity of his violation of FINRA Rule 8210).

2 See Wedbush Secs., Inc., 48 S.E.C. 963, 971-972 (1988) (rejecting applicant’s contention
personnel shortages and the disarray of firm records mitigated de]ay in responding to FINRA’s
requests for information and documents).
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therefore bar Plunkett for failing to respond to FINRA’s requests for information and
documents.”

V. Conclusion

Plunkett removed his finm’s books and records and erased the firm’s electronic files and
computer servers. In so doing, he violated NASD Rule 2110. Plunkett also failed to respond to
FINRA’s requests for information and documents, in violation of FINRA Rules 8210 and 2010.
We bar Plunkett for each violation and affirm the Hearing Panel’s order that he pay costs of
$4,004.85. We have considered, and reject without discussion, all other arguments of the parties.

On behalf of the National Adjudicatory Council,
Marcia E. Asquith, v
Senior Vice President and Corporate Secretary

2 Plunkett’s misconduct involving Lempert Brothers® books and records, and his failure to

respond to FINRA’s requests for information and documents, present distinct violations, which
are different in nature and raise separate public interest concerns. Accordingly, we have
concluded that it is appropriate in this case to impose a bar for each cause of action presented.
See generally, Michael Frederick Siegel, Exchange Act Rel. No. 58737, 2008 SEC LEXIS 2459,
at *46 (Oct. 6, 2008), aff°d in relevant part, 592 F.3d 147, 157-158 (D.C. Cir. 2010).
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Marcia E. Asquith

Senior Vice President and Corporate Secretary
202-728-8831 - Telephone

202-728-8300 -~ Facsimile

February 21, 2012

VIA CERTIFIED MAIL
FIRST-CL.ASS MAIL - ELECTRONIC MAIL

John 1. Plunkett

RE: JdHN JOSEPH PLUNKETT — COMPLAINT NO. 2006005259801

Mr. Plunkett:

Enclosed is the decision of the National Adjudicatory Council for this case.
FINRA’s Board of Governors did not call the matter for review, and the attached
decision of the National Adjudicatory Council is the final decision of FINRA. In the
enclosed decision, the National Adjudicatory Council barred you and affirmed the
Hearing Panel’s order that you pay costs of $4,004.85.

Please note that under Rule 8311 (“Effect of a Suspension, Revocation or
Bar”), because the NAC has barred you, effective immediately, you are not permitted
to associate further with any FINRA member firm in any capacity, including a clerical
or ministerial capacity.

If you are currently eniployed with a FINRA member firm, Article V, Section 2
of the FINRA By-Laws requires you immediately to update your Form U4 to reflect
this action. You are also reminded that the failure to keep FINRA apprised of your
most recent address may result in the entry of a default decision against you. Article
V, Section 2 of the FINRA By-Laws requires all persons who apply for registration
with FINRA to submit a Form U4 and to keep all information on the Form (U4 current
and accurate. Accordingly, you must keep your member firm informed of your current

address.

In addition, FINRA may request information from, or file a formal disciplinary
action against, persons who are no longer registered with a FINRA member firm for at
least two years after their termination from association with that member. See Article
V, Sections 3 and 4 of FINRA’s By-Laws. Requests for information and disciplinary
complaints issued by FINRA during this two-year period will be mailed to such
persons at their last known address as reflected in FINRAs records.

Investor protection. Market integrity. 1735 K Street, NWwW T 202728 8OO0
washington, DC wwwe finra.org

20006-1506



John J. Plunkett
February 21, 2012
Page -2 -

Such individuals are deemed to have received correspondence sent to their last
known address, whether or not the individuals have actually received them. Thus,
individuals who are no longer associated with a FINRA member firm, and who have
failed to update their addresses during the two years after they end their association,
are subject to the entry of default decisions against them. See NASD Notice to
Members 97-31 (May 1997). Leticrs notifying FINRA of such address changes should
be sent to:

CRD
PO Box 9495
Gaithersburg, MD 20898-9401

You may appeal this decision to the Securities and Exchange Commission
(*SEC”). To do so, you must {ile an application for review with the SEC within 30
days of receipt of this decision. A copy of this application must be sent to FINRA’s
Office of General Counsel for Regulatory Policy and Oversight, as must copies of all
documents filed with the SEC. Any document provided to the SEC via facsimile or
overnight mail should also be provided to FINRA by similar means.

The address of the SEC is: The address of FINRA is:

Office of the Secretary Jante C. Turner

Securities and Exchange Commission FINRA - Office of General Counsel
100 F Street, NE {735 K Street, NW

Washington, DC 20549-1090 Washington, DC 20006

If you file an application for review with the SEC, the application must identify
the FINRA case number and state the basis for appeal. The application must also
include an address where you may be served and a telephone number where you may
be reached during business hours. If your address or phone number changes, you must

“advise the SEC and FINRA. Atiorneys must file a notice of appearance.

The filing with the SEC of an application for review shall stay the effectiveness
of any sanction except a bar or expulsion. Thus, the bars that the NAC imposed in the
enclosed decision will not be stayed pending appeal to the SEC, unless the SEC orders
a stay. Questions regarding the appeal process may be directed to the Office of the
Secretary at the SEC. The telephone number of that office is 202-551-5400.

Very truly yours,
Marcia E. Asquith
Senior Vice President and Corporate Secretary
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March 20, 2012 via USPS Overnight Mail # E1 099021278, & Fax # 202-772-9324

Office of the Secretary
United States Securities and Exchange Commission
100 F Street, NE

Washington DC, 20549-1090

Dear Sir or Madame:

Please find enclosed the following:

A signed original Application for Review of FINRA NAC decision
Three copies of Application

A signed Certificate of Mailing

A copy of the NAC decision delivered to me via e-mail from FINRA

dApp

Please note that | have delivered a copy of the Application for Review and the Certificate of
Mailing to FINRA Office of General Counsel, via USPS Overnight Mail # E1 099021295 US, and
via fax # 202-728-8264 as well.

Very truly yours




Application for Review Dated March 19, 2012
Re: John Joseph Plunkett Complaint # 2006005259801

| am appealing the recent decision of the FINRA National Adjudicatory Council (NAC) on
February 21, 2012, which called the matter for discretionary review to examine a Hearing Panel
decision issued on January 4,2011.

The Council as well as the Hearing Panel were prejudiced toward me and rendered their
decisions’” without a thorough examination of the circumstances, evidence, and facts.

This was done in an effort to cover up the failure of NASD/FINRA to act upon documentary
evidence which | provided FINRA staff that | had uncovered. They failed to act upon a significant
Ponzi scheme orchestrated and carried out by the owners of Lempert Brothers International
USA, Inc., Eduard Orlav and Roman Orlav. At the time [ was the President of this broker dealer.

To foster the cover up of the failure to act on the evidence of the Ponzi scheme, FINRA
instituted a campaign of company and personal harassment directed against my new broker
dealer, myself, and my registered representatives. | received nonstop requests for information
from FINRA from varied and different FINRA staff, of which the records show | responded to
each. On several occasions FINRA staff questioned me why | had so many African American
registered reps in the firm. FINRA staff even asked several of the registered reps why they were
there at all on occasion.

In 2006 I discovered the owners” scheme which had robbed European investors of tens of
millions if not hundreds of millions of dollars. The Orlovs intended to transfer hundreds of
accounts with major losses in them from their business in Europe onto the books and records of
the US Broker Dealer while I was on vacation. Through conversation with their attorney and
review of e-mails, it was determined that my signature would be forged on reams of documents
authorizing this action.

Further the Orlovs in conjunction with George Milter, their nephew had met with the registered
reps while | was out of the office one day telling the registered reps that they were being
required to sell a security to their clients at a price of $.25 {twenty five cents) in order to benefit
the broker dealer, and that they would be compensated a commission of $.10 per share (ten
cents per share). Ray Thomas a principal at the firm called me about this and testified to this
effect at the arbitration.

Evidence has been presented detailing correspondence to their European clients from the
Orlovs stating that the transfer of their accounts to the US Broker Dealer would occur, and that
their accounts would then be made whole. Verhally one client called and told me that he was
informed that SIPC would provide the funds to recover the losses. Copies of forgeries by Milter
were presented as well.

These documents were introduced as evidence during the Arbitration between Emerald
Investments Inc. {the broker dealer established after leaving Lempert) and Lempert which |
informed the hearing panel.



1 should point out that after that Arbitration the opposing counsel, (for Lempert), told me and
my counsel at the time that Dan Druz, the attorney that represented Emerald at the Arbitration
should be dis-barred for his actions during the Arbitration and he offered to testify against Dan
Druz. | believe that the gross misconduct of Dan Druz resulted in our loss in that Arbitration (he
was simultaneously handling his own personal arbitration vs. Morgan Stanley while working on
our arbitration of which we were not informed — he won a $750,000 settlement personally).
Opposing counsel had no knowledge of Druz personal case when he offered to testify.

This verdict was front and center for the Hearing Panel and the NAC, and the evidence which
Druz could not, and did not properly present was never examined in order to maintain the
cover up.

This NAC decision miss-states the facts. As an example...On the morning that we left Lempert |
personally initiated calls to the SEC, NASD, and our clearing firm beginning at 9 a.m. There is no
mention that an examiner from the SEC was conducting an examination of Lempert at the time
and that he and his supervisor met myself and counsel (he himself a former SEC attorney) that
afternoon. After hearing what had transpired the supervisor stated that we had done the
correct thing.

Contrary to the conclusions of the Hearing Panel and the NAC we were forced to leave in the
manner that we did in order to protect the clients, our good name, and avoid possibly massive
claims against SIPC which would have consumed massive time and dollars to sort out. It was
also hoped that NASD/FINRA would inform SEC and work with overseas regulators to bring the
criminals to justice including George Milter who resided on Long island at the time.

Contrary to their conclusion that the lack of a response was willful and intentional | state that
all other requests were responded to. This last request came in while we were not conducting a
business due to a net capital deficiency, were unable to pay bills including rent due to lack of
revenue, and had been locked out of the office with no access to records to provide for the
request. Much of the requested information was subsequently thrown out by the landlord
upon eviction.

I believe that upon an impartial examination of all of the facts, circumstances, and evidence, it
will be determined that what we did was indeed to protect the clients, that it was impossible to
access information that does not exist, that we uncovered a major Ponzi scheme, thwarted the
transfer of hundreds of claims to the US, and that | have been persecuted and prosecuted by
FINRA to keep me silent about their cover up of their failure to act on the evidence of the Ponzi
scheme.




John I. Plunkett

CERTIFICATE OF MAILING

| hereby certify that on this date, March 20, 2012, | served via the United States Postal Service
Overnight Mail Delivery # E1 099021278 US, an Application for Review by The Securities and
Exchange Commission of a recent decision by FINRA National Adjudicatory Council regarding
Complaint No. 2006005259801 dated February 21, 2012. This request is made pursuant to Rule
420, Delivery was made to:

Office of the Secretary

United States Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549-1090

| further certify that the Application for Review was also delivered to the Office of the
Secretary, United States Securities and Exchange Commission via facsimile # 202-772-9324,
which number was provided to me from the Office of the Secretary.

Additionally | hereby certify that on this date, March 20, 2012, | served via the United States
Postal Service Overnight Mail Delivery # E1 099021295 US, a copy of this Application for Review
to the appropriate FINRA office. Delivery was made to:

Jante C. Turner

FINRA — Office of General Counsel
1735 K Street, NW

Washington DC, 20006

| further certify that the Application for Review was also delivered to FINRA — Office of General
Counsel via facsimile # 202-728-8264, which number was provided by Ms. Turner.
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Marcia E. Asquith Direct: 202-728-8831
Senior Vice President and Fax: 202-728-8300
Corporate Secretary

April 3, 2012

VIA MESSENGER

Elizabeth M. Murphy, Secretary
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549-1090

RE: APPLICATION FOR REVIEW OF JOHN JOSEPH PLUNKETT
ADMINISTRATIVE PROCEEDING NO. 3-14810

Ms. Murphy:

Enclosed is the certified record for the above-referenced matter, together with
three copies of the index to the certified record. The index to the certified record
identifies every document contained in the certified record and provides a
corresponding record page number for each document. Also enclosed is a CD, which
contains an electronic copy of the NAC hearing transcript and the index to certified
record.

VCI”Y truly Yours %_\_/

Marcia E. Asquzth

cc: John Joseph Plunkett (index only)

Enclosures

investor protection. Market integrity. 1735 K Street, NW t 202 728 8000
Washington, DC www.finra.org
20006-1506



CERTIFICATE OF SERVICE

I, Jante C. Turner, certify that on April 3, 2012, I caused the original and three copies of
the index to the certified record in the matter of John Joseph Plunkett, Administrative Proceeding

File No. 3-14810, to be served via messenger on:

Elizabeth M. Murphy

Secretary — Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549-1090

and via overnight Federal Express, Electronic Mail, and Facsimile:

John Joseph Plunkett

Different means of service were made on the Commission and applicant due to the
distance between the FINRA offices and the applicant’s address.

Respectfully submitted,

Jante C. Turner |

FINRA — Office of General Counsel
1735 K Street, NW

Washington, DC 20006
202-728-8317 — Telephone
202-728-8264 — Facsimile




CERTIFICATION OF THE RECORD
TO THE SECURITIES AND EXCHANGE COMMISSION

IN THE MATTER OF JOHN JOSEPH PLUNKETT

ADMINISTRATIVE PROCEEDING FILE NO. 3-14810
FINRA COMPLAINT NO. 2006005259801

DESCRIPTION BATES NUMBER

12/01/2009 Complaint, Dated December 1, 2009 000001

12/03/2009 Notice of Assignment of Hearing Officer, Dated 000031
December 3, 2009

12/30/2009 Second Notice of Complaint, Dated December 30, 000033
2009

01/25/2010 Answer, Dated January 19, 2010 000071

01/28/2010 Notice of Receipt of Answer, Dated January 28, 000077
2010

01/28/2010 Order Setting Initial Pre-Hearing Conference, 000079
Dated January 28, 2010

02/16/2010 Transcript of Pre-Hearing Conference 000083

02/17/2010 Request for Clarification of Answer, Dated 000115
February 17, 2010

02/19/2010 Notice of Assignment of Settlement Hearning 000125
Officer, Dated February 19, 2010

02/24/2010 Scheduling and Procedures Order, Dated February 000127
24, 2010

04/14/2010 Order Directing Respondent to Respond to 000135
Enforcement’s Request for Clarification of
Answer, Dated April 14, 2010

05/17/2010 Order Setting Pre-Hearing Conference, Dated May 000137
17,2010

05/24/2010 Transcript of Pre-Hearing Conference 000139

06/01/2010 Amended Answer, Dated June 1, 2010 000167

U




DESCRIPTION

BATES NUMBER

August 6, 2010

ENFORCEMENT’S PROPOSED EXHIBITS

06/14/2010 Notice of Appointment of Hearing Panelists, 000175
Dated June 14, 2010

07/16/2010 Enforcement’s Motion for Leave to Offer 000177
Telephone Testimony, Dated July 16, 2010

08/02/2010 Order Granting Enforcement’s Motion for Leave 000193
to Offer Telephone Testimony by Witness A.G.,
Dated August 2, 2010

08/13/2010 Enforcement’s Pre-Hearing Memorandum, Dated 000195
August 6, 2010

08/13/2010 Enforcement’s Proposed Witness List, Dated 000233
August 6, 2010

08/13/2010 Enforcement’s Proposed Exhibit List, Dated 000237

CX-1 Excerpts from CRD re: Plunkett 000255

CX-2 Excerpts from CRD re: LBIU 000273

CX-3 Excerpts from CRD re: Emerald 000277
Investments

CX-4 May 23, 2006 - Letter from Kennedy 000279 "

to Plunkett Including:

» November 21, 2005 - Unsigned
Letter from Milter to Sarmiento

*  March 1, 2006 - Letter from
Mazurin to NASD Investor
Complaint Center and SEC

»  March 1, 2006 - Letter from
Rusanovs and Kyjatkovska to
Madame/Sir, March 1, 2006

» Undated - Letter from Capuns to
Plunkett and Milter




DESCRIPTION BATES NUMBER

CX-5 July 12, 2006 - Letter from Plunkett to 000321
Kennedy Including:

» List of LBIU Accounts and
Accounts Transferred to Success
Trade Securities

= List of LBIU Registered
Representative Numbers and
Names

= April 25, 2006 - Letter from
Thomas to Englebert

= LBIU Organizational Chart

=  Undated - Letter from E. Orlov
and R. Orlov to NASD re: Broker

Dealer Registration

= December 15, 2003 - Agreement
Between Lempert Brothers
Holding and LBIU

= List of LBIU Capital
Contributions During 2005 -

= April 27, 2006 - Facsimile from
Plunkett to Kim

*  April 13, 2006 - Letter from
Plunkett to Kim

» April 3, 2006 - Unexecuted Letter o
from Plunkett to Mazurin Labeled
“Unofficial Response”

= April 27, 2006 - Facsimile from
Plunkett to Hickey

= April 13, 2006 - Letter from
Plunkett to Kim

* April 3, 2006 - Unexecuted Letter
from Plunkett to Mazurin Labeled
“Unofficial Response”

= April 27, 2006 - Facsimile from
Plunkett to Greco

»  April 13, 2006 - Letter from
Plunkett to Kim

2



DESCRIPTION

* April 3, 2006 - Unexecuted Letter
from Plunkett to Mazurin Labeled
“Unofficial Response”

* March 31, 2006 - Letter from
Greco to Gentlemen re:
Memorandum to [LBIU]
Concerning Adolph and
Komorsky Investments Lempert
Brothers International

®*  March 23, 2006 - Unexecuted
Letter from Plunkett to E. Orlov,
R. Orlov

BATES NUMBER

CX-6

July 17, 2006 — Emails Between
Kvjatkovska and Greco re: “Our
Reply E-Mail to Yours of June 28,
2006

000365

CX-7

July 20, 2006 - Request Letter from
Kennedy to Plunkett

000371

CX-8

July 21, 2006 : Request Letter from
Kennedy to Plunkett Including:

* May 23, 2006 - Request Letter

000373

CX-9

August 1, 2006 - Response Letter
from Plunkett to Kennedy

000379

CX-10

August 15, 2006 - Email from
Plunkett to Kennedy re: “Response to
Your Letter of 7/21/06” Including:

* August 14, 2006 - Letter from
Plunkett to Kennedy

000381

CX-11

August 18, 2006 - Request Letter from
Kennedy to Plunkett_.

000385

CX-12

September 25, 2006 - Facsimile from
Plunkett to Kennedy Including:

* September 25, 2006 - Response
Letter from Plunkett to Kennedy

000387




DESCRIPTION

= September 25, 2006 - Letter from
Coventry to Kennedy and Check
Register for LBIU Check Nos.
1568 — 1609

BATES NUMBER

CX-13

October 9, 2006 - Response Letter
from Plunkett to Kennedy (No CDs
Filed with OHO That Correspond to
Photocopies of CDs)

000411

CX-14

October 20, 2006 - Email from
Kennedy to Plunkett Including:

= QOctober 20, 2006 - Request Letter

000419

CX-15

November 8, 2006 - Letter from
Kennedy to Plunkett Including:

=  October 20, 2006 - Request Letter

000421

CX-16

November 10, 2006 - Response from
Plunkett to Kennedy Including:

= November 10, 2006 - Letter from
Coventry to Kennedy

000427

CX-17

May 8, 2009 - Letter from Kestin to
Gehn

000431

CX-18

June 29, 2009 - Letter from Plunkett
to Kestin Including:

=  November 21, 2005 - Unexecuted
Letter from Milter to Sarmiento

»  March 1, 2006 - Letter from
Mazurin to NASD Investor
Complaint Center and the SEC

= Customer Agreements between
Adolph and Komorsky
International GMBH and Mazurin

» Partnership Cooperation
Agreement between LBIU and
Lempert Brothers International

000433




DESCRIPTION

*  March 9, 2006 - Email from
Kvjatkovska re: “Attn. Mr.
Plunkett”

* March 8, 2006 - Email from
Kvjatkovska re: “Attn. Mr.
Plunkett”

=  March 1, 2006 - Letter from
Rusanovs and Kvjatkovska to
Madame/Sir

*  Email from Kruzhkov to Milter re:
“Docs” Attaching Board
Resolution and Power of Attorney
Documents

* March 23, 2006 - Unexecuted
Letter from Plunkett to E. Orlov
and R. Orlov

»  March 23, 2006 - Facsimile re:
Letter from Plunkett to E. Orlov
and R. Orlov

BATES NUMBER

CX-19

July 15, 2009 - Request Letter from
Kennedy to Plunkett

000475

CX-20

July 27, 2009 - Emails Between
Plunkett and Kennedy re: Extension
and Response Email from Kennedy to
Plunkett Granting Extension

000479

CX-21

August 11, 2009 - Email from
Plunkett to Kennedy re: Response as
Soon as Possible

000481

CX-22

August 20, 2009 - Request Letter from
Kennedy to Plunkett, Including:

* July 15, 2009 - Request Letter
from Kennedy to Plunkett

*  July 27, 2009 - Emails Between
Plunkett and Kennedy

000483

CX-23

April 29, 2010 - Response Letter from
Plunkett to Kennedy and Kestin

000505

B




DESCRIPTION

BATES NUMBER

CX-24

May 22, 2006 - Request Letter from
Kennedy to Goodman and Kruzhkov

CX-25

May 26, 2006 - Request Letter from
Kennedy to Goodman and Kruzhkov

CX-26

000511

000515

June 26, 2006 - Response Letter from
Borcherding to Kennedy Including:

= Statement from Savage, President
of Cedonix Technologies

= June 14, 2006 - Affidavit from
Sarmiento

= List of Missing and Recreated
Documents of LBIU

= June 26, 2006 - Affidavit from
Militer

= April 27, 2006 - Letter From
Kruzhkov to Mazurin

000517

CX-27

June 30, 2006 - Request Letter from
Kennedy to Goodman re: Coventry,
LBIU

000531

CX-28

June 30, 2006 - Request Letter from
Kennedy to Goodman re: Heller,
LBIU

S

CX-29

July 13,2006 - Response Letter from
Goodman to Kennedy

000533

e —

000535

CX-30

July 20, 2006 - Request Letter from
Kennedy to Borcherding, Goodman,
and Kruzhkov

000541

CX-31

August 3, 2006 - Response Letter
from Borcherding to Kennedy

000543

CX-32

October 3, 2006 — Request Letter from
Kennedy to Borcherding, Goodman,
and Kruzhkov with Correction

000545




DESCRIPTION BATES NUMBER

CX-33 October 16, 2006 - Response Letter 000549
from Borcherding to Kennedy
Including;

* January 1, 2005 - March 31, 2006
-LBIU General Ledger

= (QOctober 3 and 4, 2006 — Emails
Among Kennedy, Goodman,
Borcherding, Kruzhkov and
empyreanl 7@aol.com re: “10-03-
03 Follow up to
firm(corrected).doc”

»  September 14, 2006 - Letter from
Druz to Brodherson re: Arbitration
Discovery

»  Qctober 12, 2006 - Letter from
Brodherson to Druz re: Arbitration
Discovery

CX-34 October 30, 2006 - Email from 000567
Goodman to Kennedy, re: “Categories
of Things Missing” Including:

*  October 27, 2006 - Emails
Between Goodman and
Brodherson

CX-35 October 30, 2006 - Emails Between 000569
Goodman and Kennedy re: Lempert
Brothers Arbitrations

CX-36 October 31, 2006 - Request Letter -000571
" from Kennedy to Goodman

CX-37 | November 1, 2006 - Response Letter 000573
from Goodman to Kennedy Including:

* Copies of LBIU Checks No. 1595
through 1608 '




DESCRIPTION BATES NUMBER

CX-38 October 9, 2007 - Email from 000587
Goodman to Kennedy Including:

*  August 7, 2007 - Email from
Plunkett to Coventry, Druz, and
Brodherson re: “Non Cash Items
in Award Letter Due to Lempert”

CX-39 May 29, 2009 - Request Letter from 000591
Robb to Goodman

CX-40 | June 8, 2009 - Response Email and 000593
Letter from Goodman to Robb

CX-41 July 5, 2006 - Request Letter from 000597
Kennedy to Coventry

CX-42 | Undated - Response Letter from 000599

Coventry to Kennedy

CX-43 May 24, 2007 - Request Letter from 000601
Kennedy to Koplin and Coventry

CX-44 | May 31, 2007 - Response Letter from 000603
Coventry to Kennedy Including: '

=  March 22, 2006 - Sublease
Information for Emerald One’s
Sublease of 1270 Avenue of the
Americas -

* Executed Sublease Agreement
Between TIBCO Software and
Emerald One

» March 25, 2005 - Letter from
Coventry to Berns

* September 17, 2005 - Letter from
Coventry to Riverq

»  August 24, 2004 " Letter from i|
Coventry to Kim |

»  June 14, 2006 - Affidavit of
Sarmiento




DESCRIPTION BATES NUMBER

* January 24, 2006 - Email from
Coventry to Plunkett and
Borcherding re: “You Lied”

*=  June 27, 2005 - Email from
Coventry to Plunkett and
Borcherding re: “Tonight”

CX-45 July 5, 2006 - Request Letter from | 000643
Kennedy to Heller and Plunkett

CX-46 | August 1, 2006 - Response Letter 000645
from Heller to Kennedy

CX-47 May 23, 2006 - Letter from Kennedy 000647
to Lowery-Whille

CX-48 May 23, 2006 - Letter from Kennedy 000651
to Yancey

CX-49 June 7, 2006 - Response Letter from 000653

Miller to Kennedy

CX-50 June 13, 2006 - Response Letter from 000655
Gordon to Kennedy :

CX-51 September 22, 2005 - Agreement of 000685
Shareholders of Emerald Investments

CX-52 September 22, 2005 - Unexecuted 000697 -
Copy of Option Agreement re:
Purchase of Shares in Emerald

Investments

CX-53 Incorporation Documents for Emerald 000705
One

CX-54 December 27, 2005 - Handwritten 000717

Uniform Application-for Broker-
Dealer Registration

CX-55 | January 19, 2006 - Electronic Uniform 000749
Application for Broker-Dealer
Registration

-10-



DESCRIPTION BATES NUMBER

CX-56 March 31, 2006 - Emerald One 000763
Consent to Sublease

CX-57 April 20, 2006 - Membership 000771
Interview Checklist Including:

*  April 28, 2006 - Facsimile from
Plunkett to Punch re: Response to
Requests for Additional

Information

CX-58 April 5, 2006 - Email from de la Torre 000801
to Borcherding

CX-59 April 12, 2006 - Letter from Kruzhkov 000803
to Plunkett

CX-60 April 12, 2006 - Letter from Kruzhkov 000805
to Missrobian

CX-61 April 12, 2006 - Letter from Kruzhkov 000807
to Heller

CX-62 April 12, 2006 - Letter from Kruzhkov 000809
to de la Torre :

CX-63 April 20, 2006 - Letter from Kruzhkov 000811
to Greco

CX-64 June 19, 2006 - Letter from Kruzhkov 000813 -~
to Greco

CX-65 November 8, 2006 - Facsimile from 000815
- Plunkett to Kennedy Including:

=  June 28, 2006 - Statement of
Claim

CX-66 August 17, 2006 - Answer, 000823
Counterstatement, and Third Party
Statement of LBIU Including:

®= February 21, 2005 - Letter from
Plunkett to E. Orlov, R. Orlov
with “Accomplishments” and
“Contract”

& 1w



DESCRIPTION BATES NUMBER

= June 27, 2006 - Affidavit of
Plunkett

= August 2005 - Unexecuted
Agreement of Shareholders of
NewCo

=  NYS Department of State Division
of Corporations Entity Information
re: Emerald Investments

=  CRD Information re: Emerald
Personnel

= January 11, 2006 - Email from
Plunkett to
johnincel @yahoo.com,
wrelect@citlink.net, Borcherding,
Coventry, and
heller@shufirm.com, re: “Update”

* Plunkett Registrations Summary

CRD Excerpt

= Coventry Registrations Summary
CRD Excerpt

= Javapop Securities Purchase
Agreement

= April 25, 2006 - Letter from
Henriquez to Henson-King

-

CX-67 August 17, 2006 - Unexecuted 000903
Borcherding Answer to the Statement
of Claim and Counterclaim

CX-68 Oétober 20, 2006 - Letter from 000913
Brodherson from Haynes with LBIU’s
Motion to Compel

CX-69 October 25, 2006 - Letter from 000985
Plunkett to Borcherding and Goodman
re: Delivery of Boxes to LBIU

o 5%



DESCRIPTION BATES NUMBER

CX-70 October 30, 2006 - Email from 000987
Goodman to Kennedy Including:

» QOctober 27, 2006 - Letter from
Brodherson to Druz re: Arbitration

CX-71 November 3, 2006 — Borcherding 000991
Motion to Compel Production of '
Documents

CX-72 | November 9, 2006 - Response to 001003

Motions to Compel Including:
= QOctober 20, 2006 - Inventory List

=  QOctober 27, 2006 - Letter from
Brodherson to Druz re: Document
Production

CX-73 November 29, 2006 - Email from 001015
Brodherson to Haynes, Druz, and
Bard re: “Emerald v. Lempert”
Including:

= LBIU’s Second Motion to Compel
Production of Documents

=  November 13, 2006 - NASD
Dispute Resolution Order re:
Motions to Compel Discovery

= November 27, 2006 - Letter from -
Plunkett to Brodherson, Druz, and
Bard re: Discovery

= April 25, 2006 - Letter from
Thomas to Aminoff

»  Email from Kruzhkov to Milter re:
Documents

» TowerTek “Terms of Use”

* November 15, 2056 - Letter from
Brodherson to Druz re: Discovery

=8



DESCRIPTION BATES NUMBER

CX-74 December 6, 2007 - LBIU Response 001047
to Motion for Sanctions and Reply in
Support of LBIU’s Motion to Compel
Including:

= Qctober 27, 2006 - Letter from
Brodherson to Druz and Bard

= QOctober 6, 2006 - Letter from
Brodherson to Druz and Bard

=  November 28, 2006 - Email from
Brodherson to Druz and Bard

=  November 28, 2006 - Email from
Druz to Brodherson

=  November 27, 2006 - Letter from
Plunkett to Brodherson re:
Consultation with TowerTek

CX-75 December 13, 2006 - Order re: 001071
LBIU’s Motion to Compel
CX-76 June 19, 2007 - Email from 001073

Brodherson to Goodman Including:

= Arbitration Settlement Agreement
* Arbitration Award

» Affidavits of Judgment

CX-77 | January 24, 2007 - Excerpts from 001111 -
Borcherding Arbitration Testimony

CX-78 January 25, 2007 - Excerpts from 001151
) Borcherding Arbitration Testimony

CX-79 April 9, 2007 - Excerpts from 001189
Kruzhkov Arbitration Testimony

CX-80 April 9, 2007 - Exceﬁ)ts from Milter 001201
Arbitration Testimony

CX-81 October 14, 2005 - Email from 001207
Plunkett to wrelect@citlink.net,
johnincel @yahoo.com, and
heller@shufirm.com

-14 -



DESCRIPTION BATES NUMBER

CX-82 November 1, 2005 - Email from 001209
Plunkett to wrelect@citlink.net,
johnincel @yahoo.com, Missrobian,
and heller@shufirm.com re: “Update”

CX-83 | January 9, 2006 - Email from R. Orlov 001211
to Milter Including:

=  December 30, 2005 - Email from
Plunkett to public@aon_at,
roman@]lempertbrothers.com,
eduard@l empertbrothers.com re:
Year End Summary

CX-84 | January 11, 2006 - Email from 001215
Plunkett to Ince, wrelect@citilink.net,
Borcherding, Coventry,
heller@shufirm.com re: “Update”

CX-85 April 3, 2006 - Resignations Letters 001219
from LBIU
CX-86 March 16, 2006 - Facsimile from 001229

Plunkett to Greco Including:

= March 1, 2006 - Letter from
Rusanovs and Kvjatkovska to
Madame/Sir

CX-87 | March 20, 2006 - Email from Plunkett 001245 .-
to Heller re: February Financial
Statements

CX-88 March 24, 2006 - Facsimile from 001247
Plunkett to E. Orlov and R. Orlov re:
Allegations Including:

* March 23, 2006 - Letter from
Plunkett to E. Orloy and R. Orlov

CX-89 March 30, 2006 - Email from 001251
Kruzhkov to Milter, R. Orlov,
eduard@lem pertbrothers.com re:
Request from SEC Examiner

-15-



DESCRIPTION BATES NUMBER
CX-90 March 31, 2006 - Facsimile from 001253
Plunkett to Greco Including:
*  March 31, 2006 - Letter from Kim
* March 1, 2006 - Letter from
Mazurin to NASD and SEC
08/17/2010 Notice of Hearing, Dated August 17, 2010 001263
08/26/2010 Notice of Issuance of Rule 8210 Request to 001265
Plunkett, Borcherding, and Goodman, Dated
August 26, 2010
08/27/2010 Enforcement’s Motion to Preclude Testimony and 001271
Exhibits, Dated August 26, 2010
09/07/2010 Order Convening Final Pre-Hearing Conference, 001279
Dated September 7, 2010
09/13/2010 Transcript of Pre-Hearing Conference 001281
09/20/2010 Email re: Testimony and Evidence at Hearing, 001303
Dated September 20, 2010
09/21/2010 Enforcement’s Response to Plunkett’s Email, 001305
Dated September 21, 2010
09/22/2010 Order re: Testimony and Evidence at Hearing, 001313
Dated September 22, 2010 )
09/27/2010 Transcript of Hearing, Dated September 27, 2010 001315
09/28/2010 Transcript of Hearing, Dated September 28, 2010 001593

ENFORCEMENT’S ADMITTED EXHIBITS

CX-1 Excerpts from CRD re: Plunkett 001779
CX-2 Excerpts from CRD fe; LBIU 001797
CX-3 Excerpts from CRD re: Emerald 001801

Investments

-16-




CX-4

DESCRIPTION

May 23, 2006 - Letter from Kennedy
to Plunkett Including:

November 21, 2005 - Unsigned
Letter from Milter to Sarmiento

March 1, 2006 - Letter from
Mazurin to NASD Investor
Complaint Center and SEC

March 1, 2006 - Letter from
Rusanovs and Kvjatkovska to
Madame/Sir, March 1, 2006

Undated - Letter from Capuns to
Plunkett and Milter

BATES NUMBER

001803

CX-5

July 12, 2006 - Letter from Plunkett to
Kennedy Including:

List of LBIU Accounts and
Accounts Transferred to Success
Trade Securities

List of LBIU Registered
Representative Numbers and
Names

Apnl 25, 2006 - Letter from
Thomas to Englebert

LBIU Organizational Chart

Undated - Letter from E. Orlov
and R. Orlov to NASD re: Broker
Dealer Registration

December 15, 2003 - Agreement
Between Lempert Brothers
Holding and LBIU

List of LBIU Capital
Contributions During 2005 -

April 27, 2006 - Facsimile from
Plunkett to Kim

April 13, 2006 - Letter from
Plunkett to Kim

001845

-17-



DESCRIPTION BATES NUMBER

*  April 3, 2006 - Unexecuted Letter
from Plunkett to Mazurin Labeled
“Unofficial Response”

= April 27, 2006 - Facsimile from
Plunkett to Hickey

*  April 13, 2006 - Letter from
Plunkett to Kim

= Apnl 3, 2006 - Unexecuted Letter
from Plunkett to Mazurin Labeled
“Unofficial Response”

= April 27, 2006 - Facsimile from
Plunkett to Greco

= Aprl 13, 2006 - Letter from
Plunkett to Kim

* Apnl 3, 2006 - Unexecuted Letter
from Plunkett to Mazurin Labeled
“Unofficial Response”

*  March 31, 2006 - Letter from
Greco to Gentlemen re:
Memorandum to [LBIU]
Concerning Adolph and
Komorsky Investments Lempert
Brothers International

»  March 23, 2006 - Unexecuted
Letter from Plunkett to E. Orlov, s =
R. Orlov

CX-6 July 17, 2006 — Emails Between 001889
Kvjatkovska and Greco re: “Our
Reply E-Mail to Yours of June 28,

2006

CX-7 July 20, 2006 - Request Letter from 001895
Kennedy to Plunkett.-

CX-8 July 21, 2006 - Request Letter from 001897

Kennedy to Plunkett Including:
* May 23, 2006 - Request Letter

-18 -



CX-9

DESCRIPTION

August 1, 2006 - Response Letter
from Plunkett to Kennedy

BATES NUMBER

001903

CX-10

August 15, 2006 - Email from
Plunkett to Kennedy re: “Response to
Your Letter of 7/21/06 Including:

= August 14, 2006 - Letter from
Plunkett to Kennedy

001905

CX-11

August 18, 2006 - Request Letter from
‘ Kennedy to Plunkett

001909

CX-12

{September 25, 2006 - Facsimile from
Plunkett to Kennedy Including:

= September 25, 2006 - Response
Letter from Plunkett to Kennedy

= September 25, 2006 - Letter from
Coventry to Kennedy and Check
Register for LBIU Check Nos.
1568 — 1609

001911

CX-13

October 9, 2006 - Response Letter
from Plunkett to Kennedy (No CDs
Filed with OHO That Correspond to
Photocopies of CDs)

001935

CX-14

October 20, 2006 - Email from
Kennedy to Plunkett Including:

= QOctober 20, 2006 - Request Letter

001943

CX-15

November 8, 2006 - Letter from
Kennedy to Plunkett Including:

» October 20, 2006 - Request Letter

001945

CX-16

November 10, 2006 - Response from
Plunkett to Kennedy Icluding:

=  November 10, 2006 - Letter from
Coventry to Kennedy

001951

CX-17

May 8, 2009 - Letter from Kestin to
Gehn

001955

-19-




DESCRIPTION BATES NUMBER

CX-18 June 29, 2009 - Letter from Plunkett 001957
to Kestin Including:

=  November 21, 2005 - Unexecuted
Letter from Milter to Sarmiento

=  March 1, 2006 - Letter from
Mazurin to NASD Investor
Complaint Center and the SEC

* Customer Agreements between
Adolph and Komorsky
International GMBH and Mazurin

» Partnership Cooperation
Agreement between LBIU and
Lempert Brothers International

= March 9, 2006 - Email from
Kvjatkovska re: “Attn, Mr.
Plunkett”

= March 8, 2006 - Email from
Kvjatkovska re: “Attn. Mr.
Plunkett”

= March 1, 2006 - Letter from
Rusanovs and Kvjatkovska to
Madame/Sir

*  Email from Kruzhkov to Milter re:
“Docs” Attaching Board
Resolution and Power of Attorney LT
Documents '

* March 23, 2006 - Unexecuted
Letter from Plunkett to E. Orlov
and R. Orlov

»  March 23, 2006 - Facsimile re:
Letter from Plunkett to E. Orlov
and R. Orlov

CX-19 | July 15, 2009 - Request Letter from 001999
Kennedy to Plunkett




CX-20

DESCRIPTION

July 27, 2009 - Emails Between
Plunkett and Kennedy re: Extension
and Response Email from Kennedy to
Plunkett Granting Extension

BATES NUMBER

002003

CX-21

August 11, 2009 - Email from
Plunkett to Kennedy re: Response as
Soon as Possible

002005

CX-22

August 20, 2009 - Request Letter from
Kennedy to Plunkett, Including:

= July 15, 2009 - Request Letter
from Kennedy to Plunkett

= July 27, 2009 - Emails Between
Plunkett and Kennedy

CX-23

April 29, 2010 - Response Letter from
Plunkett to Kennedy and Kestin

002007

002029

CX-24

May 22, 2006 - Request Letter from
Kennedy to Goodman and Kruzhkov

002035

CX-26

June 26, 2006 - Response Letter from
Borcherding to Kennedy Including:

» Statement from Savage, President
of Cedonix Technologies

= June 14, 2006 - Affidavit from
Sarmiento

= List of Missing and Recreated
Documents of LBIU

»  June 26, 2006 - Affidavit from
Milter

* April 27, 2006 - Letter From
Kruzhkov to Mazurin

002039

CX-37

November 1, 2006 - Response Letter
from Goodman to Kennedy Including:

= Copies of LBIU Checks No. 1595
through 1608

002053

o X



DESCRIPTION BATES NUMBER

CX-40 | June 8, 2009 - Response Email and 002067
Letter from Goodman to Robb

CX-42 Undated - Response Letter from 002071
Coventry to Kennedy

CX-44 | May 31, 2007 - Response Letter from 002073
Coventry to Kennedy Including: '

»  March 22, 2006 - Sublease
Information for Emerald One’s
Sublease of 1270 Avenue of the
Americas

* Executed Sublease Agreement
Between TIBCO Software and
Emerald One

=  March 25, 2005 - Letter from
Coventry to Berns

* September 17, 2005 - Letter from
Coventry to Rivers

*  August 24, 2004 - Letter from
Coventry to Kim

» June 14, 2006 - Affidavit of
Sarmiento

» January 24, 2006 - Email from
Coventry to Plunkett and
Borcherding re: “You Lied” .-

* June 27, 2005 - Email from
Coventry to Plunkett and
Borcherding re: “Tonight”

CX-47 May 23, 2006 - Letter from Kennedy 002113
to Lowery-Whille

CX-48 May 23, 2006 - Letter from Kennedy 002117
to Yancey s

CX-49 | June 7, 2006 - Response Letter from 002119
Miller to Kennedy

CX-50 | June 13, 2006 - Response Letter from 002121
Gordon to Kennedy

B



DESCRIPTION BATES NUMBER

CX-51 September 22, 2005 - Agreement of 002151
Sharehol ders of Emerald Investments

CX-52 September 22, 2005 - Unexecuted 002163
Copy of Option Agreement re:
Purchase of Shares in Emerald |

Investments
__|
CX-53 Incorporation Documents for Emerald 002171
One
CX-54 | December 27, 2005 - Handwritten 002183

Uniform Application for Broker-
Dealer Registration

CX-55 January 19, 2006 - Electronic Uniform 002215
Application for Broker-Dealer
Registration

CX-56 March 31, 2006 - Emerald One 002229
Consent to Sublease

CX-57 | April 20, 2006 - Membership 002237
Interview Checklist Including:

= April 28, 2006 - Facsimile from
Plunkett to Punch re: Response to
Requests for Additional

Information

CX-59 April 12, 2006 - Letter from Kruzhkov 002267
to Plunkett

CX-60 April 12, 2006 - Letter from Kruzhkov 002269
to Missrobian

CX-61 April 12, 2006 - Letter from Kruzhkov 002271
to Heller )

CX-62 | April 12,2006 - Letter from Kruzhkov 002273
to de la Torre

CX-63 | April 20, 2006 - Letter from Kruzhkov 002275
to Greco

-23 .



DESCRIPTION BATES NUMBER

CX-64 June 19, 2006 - Letter from Kruzhkov 002277
to Greco
CX-65 | November 8, 2006 - Facsimile from 002279

Plunkett to Kennedy Including:

* June 28, 2006 - Statement of
Claim

CX-66 August 17,2006 - Answer, 002287
Counterstatement, and Third Party
Statement of LBIU Including;:

* February 21, 2005 - Letter from
Plunkett to E. Orlov, R. Orlov
with “Accomplishments” and
“Contract”

* June 27, 2006 - Affidavit of
Plunkett

*=  August 2005 - Unexecuted
Agreement of Shareholders of
NewCo

= NYS Department of State Division
of Corporations Entity Information
re: Emerald Investments

* CRD Information re: Emerald
Personnel

= January 11, 2006 - Email from -
Plunkett to
johnincel@yahoo.com,
wrelect@citlink.net, Borcherding,
Coventry, and
heller@shufirm.com, re: “Update”

= Plunkett Registrations Summary
CRD Excerpt

=  Coventry Registrations Summary
CRD Excerpt

= Javapop Securities Purchase
Agreement

*  April 25, 2006 - Letter from
Henriquez to Henson-King

7 1



DESCRIPTION BATES NUMBER

CX-68 October 20, 2006 - Letter from 002367
Brodherson from Haynes with LBIU’s
Motion to Compel

CX-69 October 25, 2006 - Letter from 002439
Plunkett to Borcherding and Goodman
re: Delivery of Boxes to LBIU

CX-70 October 30, 2006 - Email from 002441
Goodman to Kennedy Including:

=  QOctober 27, 2006 - Letter from
Brodherson to Druz re: Arbitration

CX-72 November 9, 2006 - Response to 002445
Motions to Compel Including:

»  October 20, 2006 - Inventory List

= Qctober 27, 2006 - Letter from
Brodherson to Druz re: Document
Production

CX-73 November 29, 2006 - Email from 002457
Brodherson to Haynes, Druz, and
Bard re: “Emerald v. Lempert”
Including:

= [BIU’s Second Motion to Compel
Production of Documents

= November 13, 2006 - NASD 2
Dispute Resolution Order re:
Motions to Compel Discovery

=  November 27, 2006 - Letter from
Plunkett to Brodherson, Druz, and
Bard re: Discovery

= April 25, 2006 - Letter from
Thomas to Aminoff

=  Email from Kruzlicc’w to Milter re:
Documents .

= TowerTek “Terms of Use”

=  November 15, 2006 - Letter from
Brodherson to Druz re: Discovery

-25-



DESCRIPTION BATES NUMBER

CX-74 | December 6, 2007 - LBIU Response 002489
to Motion for Sanctions and Reply in
Support of LBIU’s Motion to Compel
Including:

*  Qctober 27, 2006 - Letter from
Brodherson to Druz and Bard

=  QOctober 6, 2006 - Letter from
Brodherson to Druz and Bard

=  November 28, 2006 - Email from
Brodherson to Druz and Bard

= November 28, 2006 - Email from
Druz to Brodherson

=  November 27, 2006 - Letter from
Plunkett to Brodherson re:
Consultation with TowerTek

CX-75 December 13, 2006 - Order re: 002513
LBIU’s Motion to Compel

CX-79 | April 9, 2007 - Excerpts from 002515
Kruzhkov Arbitration Testimony

CX-81 October 14, 2005 - Email from 002527
Plunkett to wrelect@citlink.net,
johnincel @yahoo.com, and
heller@shufirm.com

CX-82 November 1, 2005 - Email from 002529
Plunkett to wrelect@citlink.net,
johnincel @yahoo.com, Missrobian,
and heller@shufirm.com re: “Update”

CX-83 January 9, 2006 - Email from R. Orlov 002531
to Milter Including:

* December 30, 2005 - Email from
Plunkett to public@aon_at,
roman(@lempertbrothers.com,
eduard@lempertbrothers.com re:
Year End Summary

-26 -



DESCRIPTION BATES NUMBER

CX-84 January 11, 2006 - Email from 002535
Plunkett to Ince, wrelect@citilink.net,
Borcherding, Coventry,
heller@shufirm.com re: “Update”

CX-85 | April 3, 2006 - Resignations Letters 002539
from LBIU
CX-86 March 16, 2006 - Facsimile from 002549

Plunkett to Greco Including:

= March 1, 2006 - Letter from
Rusanovs and Kvjatkovska to

Madame/Sir
CX-87 March 20, 2006 - Email from Plunkett 002565
to Heller re: February Financial
Statements
CX-88 March 24, 2006 - Facsimile from 002567

Plunkett to E. Orlov and R. Orlov re:
Allegations Including:

= March 23, 2006 - Letter from
Plunkett to E. Orlov and R. Orlov

CX-89 March 30, 2006 - Email from 002571
Kruzhkov to Milter, R. Orlov,

eduard@lem pertbrothers.com re:
Request from SEC Examiner i

CX-90 March 31, 2006 - Facsimile from 002573
Plunkett to Greco Including:

=  March 31, 2006 - Letter from Kim |
»  March 1, 2006 - Letter from

Mazurin to NASD and SEC
CX-91 May 8§, 2006 - E-mail from 002583
Pasquerella to Hickey and William
12/22/2010 Notice of Hearing Panel Dcéision, Dated 002585
- | December 22, 2010
12/22/2010 Hearing Panel Decision, Dated December 22, 002587
2010

w P



DESCRIPTION BATES NUMBER

01/04/2011 Notice of Amended Hearing Panel Decision, 002611
Dated January 4, 2011

01/04/2011 Amended Hearing Panel Decision, Dated January 002613
4,2011

02/18/2011 Letter re: Call for Review, Dated February 17, 002637
2011

03/11/2011 Certification of Record, Dated March 11, 2011 002639

03/14/2011 Briefing Schedule, Dated March 14, 2011 002663

04/15/2011 Amended Briefing Schedule, Dated April 15, 2011 002689

05/09/2011 Enforcement’s Brief, Dated May 9 2011 002697

02/21/2012 National Adjudicatory Council Decision, Dated 002717
February 21, 2012

03/21/2012 Application for Review, Dated March 19, 2012 002735

03/22/2012 SEC Acknowledgement of Application for 002745

Review, Dated March 22, 2012
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